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10 

) APPEARANCES AS HERETOFORE NOTED 

) 

| DR. DUPRE: May we come to order, please? 

15 This morning the Commission very warmly welcomes 


, Dr. Peter Barth, professor of economics at the University of 
Connecticut, the author of the Commission's study on workers' 
compensation and asbestos in Ontario. 


Miss Kahn, would you swear in the witness, please? 
| 99| DR. PETER S. BARTH, SWORN 
EXAMINATION-IN-CHIEF BY MR. McCOMBIE 


| DR. DUPRE: Now as I understand it, counsel, the 
parties will open the questioning, and there exists a batting order? 
| MR. LASKIN: I believe that's correct, Mr. Chairman. 


25 DR. DUPRE: Mr. McCombie, are you leading off? 
MR. McCCOMBIE: Yes. 
| DR. DUPRE: Mr. McCombie, if you please. 


MR. MCCOMBIE: Q. Professor Barth, maybe you could 
| Saute weecouldmstartmovsvyOUt solVingsus a little bit lof »background 
Saif ees to your involvement with workers' compensation over the last few 
| years. I understand you were involved, for example, with the...I 
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Q. (cont'd.) believe it was the 1974 study, American 
federal study of the compensation system. 

Could you just briefly fill us in on your involvement? 

THE WITNESS: A. It goes back to 1971. There was 
a national commission called the National Commission on State 
Workmens' Compensation Laws. It was the first time that the U.S. 
federal government had a commission inquire into the status of 
state workers' compensation...at that time workmens' compensation... 
laws. 

I was the executive director of the commission. The 
commission lasted for slightly over one year, and I was the 
executive director during that entire period. 

As the executive director, I had the principal 
responsibility for staff, for research studies, for co-ordinating 
say all of the activities of the commissioners and the commission, 
and was instrumental in preparing some of the publications and in 
helping to draft the report of the national commission. The law 
is not a principle in the drafting of that report. 

In 1975, possibly late 1974, I was commissioned by 
a followup group known as the Interdepartmental Task Force on 
Workers' Compensation, to prepare a study on the status of 
occupational disease in the United States - the status of occupational 
disease with respect to workers' compensation. 

That resulted in an unpublished report prepared for 
the task force of the U.S. government, that was revised and modified 
by me and became a book published in 1980. 

The major difference between the 1980 book and the 
1976 report was that it followed on the heels of visits that I made 
to seven countries in western Europe and to Ontario, in 1976, to 
inguire as to the manner in which workers' compensation dealt with 
the problems of occupational diseases or industrial diseases. 


In 1980, I was asked by the department of labour of 
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THE WITNESS: (cont'd.) the U.S. government to prepare 
| a study on the use of medical channels as a method or as a way to 
5| resolve disputes in matters of industrial or occupational diseases 
in Canada, and that brought me.to Ontario for the second time, 
although Ontario did not have such review panels. 
TomLookume,, LoOugn = specifically to Visit with, the 
| commissions in British Columbia, Saskatchewan and Manitoba. 
Inelogi..sl Mm Sorry it) this 1s more Of an answer 
| 10) than you had wanted...but in 1981, I prepared a study on the 
experience in the U.S. There were fragmentary data from Canada, 
very, very heavily dominated by the U.S. 
The experience of survivors of asbestos workers, 
specifically members of the asbestos workers’ union, which is 
15 the Insulation, Frost, Heating and whatever, but known as the 
asbestos workers...on the experience of the survivors of 
workers, of men...and it was all males...who had died from asbestos- 
caused diseases. I point to that only because that gave me yet 
another opportunity to look at both workers' compensation and 
specifically the area of asbestos. 
20 Around those, there have been some other things that 
I have done in other employments and whatever, but I think in respect 
to your question that kind of fills out, perhaps, how I got to 
OntaciG 201361. 
On Maybe just to’ follow up for a minute the last 
point you made on the study and the experience of survivors, in 


25 
your report to this Commission you deal with the question of 


being, in that everyone who has a potential asbestos claim gets 
to the compensation board. 
(mane wOnderind slp etnatewas part of the mandate of 
390| this study you mentioned on the experience of survivors. 


whether the system is as universal as we would like to see it 
feeetewOulLamnavye: tossay, Mr. iMcCombie, it was the 
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A. (cont'd.) principal interest of mine in that study. 


The reason was, that in the book that was published 

by MIT Press, the theme that ran through it...I hope again and again, 
I meant it to run through again and again...was the issue, 

ultimately a question on which I was an agnostic, a guestion of 

why is it that there appear to be so very few workers’ compensation 
claims - forget whether they are successful or not - for industrial 
diseases, when the medical community, the public health community, 

10| the epidemiologists are telling us there is an explosion of 
industrial diseases, there are diseases of epidemic proportions that 
arise out of the workplace, and yet ifevyou tak to the Olde pros. iu 
in the workers' compensation field...and I hope I am not one of 
them, certinly not by dint of age...they say this i sVavtrivial 
problem, we don't see very much of 4t, there are very few 

15| instances. 

So in the study that was done on survivors, we had 
7uSst al absolutely unusual and perhaps once-in-a-lifetime opportunity 
to confront that, because what we could do was we could focus in 
on persons who were members of an asbestos workers' union - the 
20 asbestos workers' union - the association with asbestos, then, 
could not have been more obvious - workers who were deemed by 
perhaps the foremost or one of the foremost medical autnoritves 
in the area of asbestos to have died of asbestos-caused disease. 
That is, in each case Setaikorte first identified each victim, each 
individual in our group, as having died from asbestos-caused 
25| disease. 

So what we had was the opportunity to say, look, 
these people, at least, we think should have come to workers' 
compensation. All right? They all came from states or provinces 
where there was such a system, they were asbestos workers, and here 
we have the foremost authority or one of the foremost authorities 


30 
saying John Smith of Alabame Local such-and-such died of 
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A. (cont'd.) mesothelioma; Jack Jones of Sarnia 
died of lung cancer that I believe was work-connected, and then 
in those cases we were able to get back, sought to go back and ask 
the survivors 'what did you do, what was your experience’. 

In part, what we found was what we expected - that 
a very, very large, hefty proportion did not seek compensation, 
did not pursue lawsuits - third party actions - and then, Mr. 
10 McCombie, were able to ask the followup question, ‘'why didn't 
you? What were the things that were associated with your not 
doing what the law seems to entitle you to do?' 

So again, that may be much too long-winded, but 
that has been an overriding concern of mine for as long as I have 


looked at the disease issue. 


15 Q. I would gather from your response, then, that 
VOURAVG oeond CCN. Want CO DULL words ih your-mouth; *but’ 4° gather 
you are still of the opinion that, at least from your experience 

in the States anyway, that there are still a large number of victims 
of occupational disease that are not getting into the system 
adequately. 


20 
Awe eliiat S COLreCct. 


Q. Can you make any comparison in that to what you 
found in studying the Ontario system? Or would that be speculation? 

A> id would like to answer it, and I will say first 
that part of it necessarily is speculative. 

25 Asbestos is different than many other hazards of the 
workplace, and one of the reasons that it's different is, certainly 
in this province and in some of the states, that the media have 
given considerable exposure to the issues of disease associated 
with exposure to asbestos - which is to say that my hunch, my 
very strong hunch, is that the problem that we are speaking of, 

SO eiemtactetiat people apparently are not using the compensation 


system in a manner, in a way to which the law entitles them to and 


ie 
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A. (cont'd.) which one would suppose that they should, 
the problem is very likely better in the asbestos area than it is 
in many others. 

Now, that speaks principally to people whose 
exposure to asbestos tends to be fairly obvious - laggers, 
asbestos workers, employees of the Johns-Manville Corporation - 
not to pick on any one firm - but there people have an awareness 
that there is an exposure to a hazard, and Similariy f believe with 
10! the publicity and the information that has been disseminated there 
1S some sensitivity to it. 

I believe there is less awareness of other hazards. 
There is less awareness of the asbestos hazard as one moves down 
the production stream - say to the Manufacturing side, © There is 
ae probably even a lack of it in construction when you deal with 
those employees and those persons who are not asbestos workers but 


who can be exposed to the hazards that asbestos workers may be 


protecting themselves from because of their sophistication, 
experience, education or whatever. 

So I don't want to make it sound as though asbestos 
1s very good. It may be, but my hunch is that it's better with 


respect to that issue than most of the other industrial hazards 


20 


that we are aware of...we meaning people who have had some 
eGoncern about-1t. 

Q. Okay. I would like to turn now to the report 
and I guess the first question that I have and one of the things 
oP, that concerned me somewhat in the manner in which the report was 
Poeparedweand 1 ile nut this to VOU.) "You -sdo list the sources that 
you gathered for...the sources that you used to gather the 
information from for the report, and I'm just curious as to whether 
or not you considered interviewing any asbestos victims, and if 

you did, why you didn't follow through with that because it's 


indicated in the report that there was no workers that were 
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Q. (cont'd.) interviewed, no claimants. 

Aaa. 

Well, I can't say that I considered it very seriously, 
and the reason was a matter of timing. There was, as you know...I 
attempted to speak with and I think I spoke to many of the 
individuals who represent groups, from which some of those workers 
are drawn - which is to say some union people, injured workers 
groups and the like, asbestos victims groups, and other 
representatives. 

My concern in speaking to workers was that it 
would be...I would have a great deal of Gdirricuilty finding 4 
representative group, short of going to a very, very large number 
of them. I didn't really know how much information I would get 
from a given interview, that what I might Getewas...0hn, how, should 
I put it? I thought there would be very limited benefits - not 
to say negligible or nonexistent, but that in terms of the 
inevitable tradeoff of one's time, that it would be better for me 
to go through, say, the files claims, than it would be to talk to 
the workers themselves - and hoped and felt that individuals 
who represented those workers could perhaps better characterize 
what a preponderance of opinion was by those workers regarding 
their treatment and regarding the system in general. 

Q.- So you wouldn't agree that in reviewing any 
structure such as a workers' compensation board that it would be 
extremely important to get the input of the client PrOUpye te vou 
will, of that organization as to perceptions, and we'll leave 
aside for the moment whether they are correct or not...but 
perceptions of the treatment that these individual clients 
Leceive7, Yousteltyecivens time COnSstraints, that that was fairly 
low down the list of priorities? 


AWeeel il, sancdemoreover,. 1 felt that the individuals 
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al 


A. (cont'd.) who I spoke to who came from the labour 
movement, as well as those groups of workers who had organized 
| 5| injured workers groups, asbestos victims groups, those individuals 
who spoke for those organizations could perhaps better characterize 
for me what the circumstances and conditions of those workers were 
than I could on the basis of perhaps fragmentary interviews - 
fragmentary not in the sense of short interviews, but based on a 


MW Q. Okay. A couple of other issues that arise in the 


| sample that would be necessarily very limited. 

| report, and I guess these are things that concern me in particular 
and I would like you to perhaps address some of them, and perhaps 
| keeping in mind your experience in the United States, and I gather 
thal you shave read the critiques of your report from...that have 
been submitted to the Commission? 


Ae I have. 


| ts 


| Q. I would refer in particular to Professor Eissen's 
critique, in which he deals with the question of adjudication and 
whose role adjudication is, and lays it out on the table at page 

| Cen Of Ais critique, 


20 Using this as a very broad background, my understanding 


ee eel 


from your report, and indeed from a lot of the testimony that we've 
heard here, is that the medical people at the Compensation Board 
| and the members of the advisory committee on occupational chest 
disease are the real key people in determining whether or not a 
claim is accepted and what the degree of disability is, and 
33 certainly my impression is that they are virtually the only people 
who make that decision. 
A Gould LI ~correct.two, parts of that, and I agree 
with you? 
Oe eROULe. 


30 AS One 1s that their role is certainly that in the 


We 


| asbestosis cases, as opposed to all the asbestos cases. 
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Ae  (Gontds) It is that in the case of asbestosis 


when it is referred on to them from the medical services division. 

As you know, not all asbestos claims go there, but 
when they do I would agree. 

Then I would also quibble only with the choice of 
the word ‘disability'. 

Q. We will get to that. 

Aweeahl cionta BBut their role tseytotidentifty extent 
i ep impairment. 

Q. But I guess my point being that it's either 
the medical services division at the Compensation Board or the 
ACOCD in any asbestos claim, will ultimately make the decision as 
to compensability and degree of impairment? 

A .A. With the exception of those surprisingly rare 
instances when appeals are made, and when that occurs it almost 
takeswonwe tne claim takes on a Jife of 1s own. It as less 
routine, less automatic that the decision of the ACOCD or of the 
medical services division will fly through. 

As a general rule though, there is no question that 
you have either read my report and assimilated it, or that your 
understanding and mine are the same. 

Q. Well, given that and given Professor Eissen's 
table in which he deals with his suggestion as to how adjudication 
should take place and...well, not wanting to interpret Professor 
Euesenpecemtainily tits clear togme (that hedis indicating that there 
25! should be a much more active role from the nonmedical side of 
things in determining same of these questions, and I'm wondering 
if you have any comments on his comments. 

Nae Well ssuntontunatelyy, lnm handicapped because. 1 
haven tehadwauchance toereview thisisincesl ireceivedsite TD looked 
she lhe, deRasMebad at. 


Butmhevtblecay this, Sthabel mmanot tuntamiliamewith tthe 
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A. (cont'd.) argument, and I'm not...or I came across 
it most vividly when I did spend some time in British Columbia two 
summers back, the summer of 1980, and where this issue where Eissen 
prepared some papers for what at that time was his Commission, and 
laid out what I think are similar kinds of statements. I say dk 
think', because I haven't reviewed this sufficiently, Mr. McCombie. 

His view is, if I understand this, recall this 
properly, that there should be a very, very Strict Limttation. we 
should be very strict as to what we expect to get from the medical 
profession. It is the obligation of the Board to pose questions, 
pose questions of a medical sort. They should be very precise 
questions, and the medical people should respond only to those 
questions. 

Is that understanding... 

O. That is my understanding of Professor Eissen's 
work. 

Roe hint, ancdycoat Ss what he summarized here in 
this section. 

My attitude toward that was, who can quarrel with 
that. That's laid out, though, principally in a world of medical 
review panels. That is, these statements that he has made...at 
least that he has prepared in writing...were done in terms of ‘how 
does this Commission of British Columbia live with our medical 
review panel system', and my recollection is that the statements 
were prepared in such a way that the Commission had the 
responsibility of dealing with its medical review panel in that 
way. 

On the other hand, there is a staff physician within 
the compensation agency in British Columbia. My understanding is 
that he performs a role that is not terribly dissimilar to the 
kind of mixed role played by the medical services division and 


ee ACOCD. All “ight? And that the approach there is somewhat 
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A. (cont'd.) less rigorous in terms of delineating 
medical issues, medical responsibilities, medical expertise and 
only that, strom aii the (other questions. So that separation is 
very clear with the MRP, I don't think it's quite so clear in terms 
of how the practice is, how the system is actually administéred 
in those cases that don't involve an MRP. 
Q. I gather from what you are saying then that your 
experience has been that it would be very OLLficulc, at least at 
4o0| the initial adjudication stages, to limit to any degree the role 
that doctors either directly employed by the Board or advisory 
to the Board play in determining claims and determining level of 
impairment? 
A. In the case of asbestos and the diseases that 


follow from exposure to asbestos, as I'm sure you are aware, the 


1p principal questions that confront a compensation board or commission 
are questions of etiology, questions of diagnosis, and then what 
confronts a board in almost every serious injury or disease case 
is the question of the extent of...now, the word that follows 
Psommportant. 

20 All right. Now the question of ebrologdy, cue 


guestion of diagnosis I regard to be as absolutely legitmately 
and inevitably medical questions. 

I could qualify the question of etiology slightly by 
saying in a world with guidelines there is some difference there, 
but in a world where we don't adhere to rigorous guidelines, where 

25 each case is viewed on its own merit, the question of etiology, 
the question of diagnosis are medical questions, and I have no 
quarrel with that. 

Now, if the issue is ‘extent Of {lt Lt ais extent 
Gtermparrement methatulsea. meatcal question and I am prepared to see 
that in the hands of the medical community....I shouldn't say 


30 
'prepared to see that'. It makes sense to me that those guestions 
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A. (cont'd.) are placed in the medical form, and 
ideally resolved there. 

5 In a world in which the issue is extent of disability, 
it would be dreadful if that were decided upon by the medical 
profession. The medical profession has no special expertise or 
skill or experience in determining that. They can identify 
certain factors that would be helpful in evaluating disability, 
but those would be an input, certainly not their decision to make. 

10 Q. And from your review of the system in Ontario, 
would you say that what is compensated in Ontario for asbestos 
claimants is the extent of impairment rather than disability? 

Aw Phawould vsayi it is) thexformer prbut on) occasion 
the latter creeps in. 

Should eisavyrtiateagarn? FL would «say that, the moal 

. that they aspire to is to measure the extent of impairment. 

On occasion, my sense is that the notions sof 
disability that creep in, and 'they' does mean the ACOCD or the 
medical services division. 

On @But tthe. sorry, goxsahead: 

20 DR. MUSTARD: I would like to ask two questions on 
this subject. 

MR. McCCOMBIE: Well, let me just finish up one thing. 

MR. McCOMBIE: Q. But the ultimate result for the 
worker is that the worker is compensated? I mean, whether it's 
from the ACOCD or the Board, the worker is compensated on their 

25) extent of impairment rather than on their extent of disability, in 

most cases? 

Tonio Sos: Mowe Blake Secorrect. 

MR. “McCOMBIE::, Dm. Mustard? 

DRZEMUSTARD= “Lvwanted to gocafter your use of the 
word etiology and the word impairment and the role of the medical 


30 
profession; ial scould : 
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DR. MUSTARD: (cont'd.) I think you said that their 
role would be important in determining etiology, but personally 
vi Op pOscm eter Chat Ss rirgice is it really, that Teaimy.. .snould 
that really just be left to the medical profession, because you are 
really talking about the question of evidence and this field of 
association between exposure, epidemiology data, and you don't have 
to be an M.D. to do epidemiology, etc., which really is determining 
the association, and there are a lot of judgement factors that come 
in in terms of what a person is exposed to, probabilities and things 
like that. 

Would you be hard and fast to say that it really had 
to be strictly a medical opinion, or could it be broadened out to 
anybody who has some understanding of looking at evidence and trying 
to determine the relationship between the evidence and effect? 

THE WITNESS: If the individual were trained outside 
of medicine but in some other form of health science, I think the 
Question Of etiology could be~dealt with by that’ sort of 
individual. | 

I don't know why it would need to be done by just 
M.D.'s, but some of the questions, I think, are of a sort that M.D.'s 
are probably better equipped, as a single profession, than any 
OLNer Loe cope with it. 

Epidemiologists may not be at all equipped to deal 
with these issues on a case-by-case or individual basis....ideally 
equipped to do it on an aggregate basis, to determine whether 
workers from a given industry, from a given region, from a given 
cohort have tendencies to have an excess incidence rate or mortality 
rate, based presumably on some exposure or some intervening factor, 
but on a Case-by-case basis, no, I'm not aware of special skills 
that epidemiologists would have in that regard. 

DR. MUSTARD: Well, I guess I take the case-by-case 


as making the diagnosis, yes, the person has chronic chest disease, 
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DRM UStAR Daal COnG GC. jkueOG Vies,,athe .person. hag 
lung cancer, but then the evolution of causation becomes 
complicated because if you ask me 'could this have been caused 
by exposure to asbestos' - yes, although I think the probability 
Poel ew ide OUsa ta Wue set DUE eLiguess athe question 1 umetrying 
to get at, I get into the uncomfortable setting you are starting to 
weigh values, which doesn't make me a great deal different than a 

10 lawyer, and once I know what the cause is and what the possible 
causes are. 

Souletake 1G.that.-you feel ifairly firmly tthat 
maybe individual cases should be the physician, and I guess I 
am raising the question that I have a certain...I am a bit 
uncomfortable when you are trying to make attribution of actual 

15| cause, because of the probability question. 

THE WITNESS: Mmm-hmm. Well, you are saying that 
many of these questions involve more art than science, more 
guesswork, and if we are into that kind of world, why leave it 
to the...let somebody else do the guessing or let someone else 
on practice the art, if I understand your question. 

DR. MUSTARD: Or not let the dogma of medicine 
be considered to be actually absolute. Try to recognize that 
there is a range of judgement involved in medicine, that other 
people could actually take a slightly different judgement given 
the same information. 

25 THE WITNESS: I agree with you. 

DR. MUSTARD: Then my seond thing is, in the question 
of impairment one of the things that one has observed in the 
testimony so far before this Commission is that the medical 
assessment of impairment seems to be entirely based on a physical 
measurement of change in lung function, etc., and there does not 


30 : é 
appear to be any attempt to take into account the impairment to the 
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- 17 - Barth, inch 
| DR. MUSTARD: (cont'd.) individual in terms of 
attitudinal change, and the best example I know in the practice 
| 5 of medicine is that if you take a person with high blood pressure, 
who -does not have any clinical manifestations of the elevated 
blood pressure, and now tell them they have high blood pressure, 
you change their attitude substantially and their absenteeism 
from work goes up. It goes up in a fair proportion of the members 
of the work force. 
10 We know as physicians that if you take someone and 
tell them that they have a disease which they know is likely to 
shorten their lifespan, that substantially changes their attitude. 
For some of us that creates an impairment. 

Now, the question which I pose to you is that the 
way things have been set up in the testimony that we have listened 
m to, that the impairment question seemed to be primarily focused 

on the physical impairment. There does not seem to be any measure 

taken of the impairment as created by the attitudinal change of 

being given the label of a disease process which most workers 

instinctively understand will shorten their lifespan, and do you 
20| have any views on that? Are there any organizations which take 

ity intoraccountjsand.ifsit: should be. taken. into, account in’ looking 

at disability and arguing that it's an impairment, should that 

be medically based or should it be based more broadly than that, 

by other groups looking at it? 

THE WITNESS: Well, the answer to your question is, 

25) I'm not aware of any instance where it is taken into account. 
Cerra Ly sai. 

DR. DUPRE: Where attitudinal impairment is? 

THE WITNESS: Attitudinal impairment is. 

There is an exception, an extreme exception to that - 


39| Very rare - but that would be, for example, in horror stories, but 


where an individual is perhaps told that there is an impairment, 
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, THE WITNESS: (cont'd.) and the individual then 
| commits suicide or commits some other act which further impairs 
| 5 them or undermines them, and that in the hands, at least in an 
adversary system, in the hands of an appropriate representative 
| of that victim, certainly attempts have been made, and on occasions, 
rare occasions, have succeeded in linking the original impairment 
| with the product of the attitudinal change. 
Now, that tends, as one might suppose, must suppose, 
y to be rare and very limited - and extreme, obviously very extreme. 
| But Lemenctvawarewot that: 
Now, the line is drawn, then, between that, the 
| LNpasrMentwapproach, sancedisability «eli eyoucaretnignt, o2f. the 
individual jin fact...I sdon\t isay waft iin-a quarrelsome ‘senses. abut 
an) tdamey.OU ler egcorvect, if thetindividualpingtact does tsuffer, for 
example, some loss of work time, perhaps less job stability as 
a consequence of some impairment, if that impairment arose out 
of the course of employment, if it was work-connected, in a 
disability approach, in a strict disability approach, moderately 
strict approach, yes, the argument could certainly be made that 


20; here is an individual who suffered an injury, his track record 


___ ae 


now is increasing instability in work, reduced earnings and 

the like, then you would certainly have grounds for arguing that 
| compensation then should be...and is in fact...increased 
accordingly. 


But the word might well be the argument for, it's 


anne 


25 
not automatic even.in that situation. 


MR SeMCCOME Ti 080 Sel wouldalikestogtouchebriefliy, too, 


on the question of etiology and I think it raises the...I guess the 


policy issue of statutory presumptions, and I'm just wondering, 


Se 


from your experience both in the Ontario study and in the States, 
| 30; I am wondering what your feelings are on having the equivalent of 


a scheduled disease and laying out very specifically that under 
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Q. (cont'd.) certain circumstances the presumption 
is that the disease is work-related unless the contrary is shown. 
5 Could you briertly comment on that? 
THEeWCINGoos sont Nel, © dont think 0 can briefly. 
: But I am on the record, Mr. McCombie, as very supportive of the 
use of those kinds of explicit presumptions where possible, and 
I have even taken what I guess in some forms is an extreme position, 
thought of as extreme, but I cannot understand why, but where those 
10; presumptions could be positive and negative presumptions. 
! But that, of course, is done...those recommendations 
flow in an environment, in my country, where there appears to me 
to be an inordinate amount of resources going into the process 
of litigating claims, and where decisions are frequently made on 
rr what I would regard to be capricious bases. To get more consistency, 
CO,GeD MOresnorcEezoOntal equity... .my jargon now —*equal* treatment 
of equals, people with similar kinds of situations should be 
treated similarly - hopefully the right way, with quotes around 
that, but minimally they ought to have the same treatment under 
law and under compensation. 
20 E™think guidelines of the right sort can be very 
helpful in that respect. 
OO.) fem*sorry. ~Guidelines can be very helpful as 
opposed to statutory presumptions? 
eee NOTenO. = om nNot@=quibbling=between.. < then 's 
missed the gist of your question. I was simply saying whether it 
Zoe Stacucory presunptions or guidelines. that is, I am supportive 
of that. I am not distinguishing between the two. Apparently you 


are in your question, are you? 


from the experience that we have seen in the Ontario Board in 


30 tna, elr te Ccanevery proagly classiry=thnem, the presumption, 


i Q. Well, I guess the reason I am distinguishing is 
the statutory presumptions are very clearcut and don't deal with 
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ai 


fs 


Q. (cont'd.) length of exposure and latency periods 
and things of that nature, which are, arguably anyway, judgement 
5| calls. They just set forth fairly straightforwardly that if there 

is exposure and if there is a diagnosis, then the presumption is 
| that it's work-related. Whereas the guidelines flesh that out a 
IT CCE bit, tievoupiike. 


i Dee Canm eouanrel witheyOUlOnetnate Just a bit? 
OE Penh hate 
, 10 A. There is no reason that I am aware of why a 


} statutory presumption couldn't include very specific numbers of the 


Sort that\you are referring to. 


\ In my country, under federal law we have that 
precisely in the black lung program - very precise numbers, very 
| a precise statutory presumptions of the sort you are identifying 
as characteristic of guidelines and not statutory presumptions, 
| so you can find that similarly you could think of guidelines - you 
could have a guideline of a sort that you have looked at and seen 
here, that have no numbers, that could be very, if you want, vague 
Or=..and that isn‘’timeant.in pejorative: terms, ,it's.just that 
20| they be imprecise or they be nonquantitative. 
So if the line you are drawing is between that 
NUMDSESymyoctS wel et intelGeSmaLLatEicialdy, elewould prefer...it would 
besjeasierrforemestorrespond ito that than topesay’-well, I prefer 
statute to guidelines, because there seems to be a one-to-one 


correspondence between a presence or absence of these numbers. 


28 MEY SCCOMBAE: @aDr.sDUprenhaseda... 
DR. DUPRE: Just to follow up on this, Professor 
Barth, I will simply take it as your starting point that guidelines 
and/or statutory presumptions are very useful means of trying to 
achieve horizontal equity. 
30 THRE eWLUNESS ¢ebathinks so. 


DR. DUPRE: Now, I'm interested in pursuing with you 
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- 21 - Barth, in-ch 
| DR. DUPRE: (cont'd.) the question DELeLly jt L may, 
of whether there is a difference between using guidelines and using 
5 Statutory presumptions, whether the two should go hand in hand or 
whether you can rely much more on guidelines and let statutory 
presumptions go. 
The reason I just want to pursue this is, you know, 
if I can just review the Ontario scene briefly to refresh your mind: 
The statutory presumption with respect to industrial disease is 
10} found in section 122, subsection 9 of the Workmens' Compensation Act, 
which tells you that if the employee at or immediately before the 
; date of the disablement was employed in any process...it's there 
| at the top of page sixty-one there...mentioned in the second column 
of schedule three, and the disease contracted is the disease in 
the first column of the schedule set opposite to the description 
of the process, the disease shall be deemed...etc. 
THE WITNESS: Right. 
DR. DUPRE: Well, when we bear asbestosis in mind, 
| what we find when we turn our attention to schedule three is that 
schedule three is, in effect, completely useless, and the reason 
20; why schedule three is completely useless is that you have only one 
Of the two columns filled out. The column that is filled out, 
if you just look at page eighty-three of the text, is the 
pneumoconioses other than silicosis, and there is nothing under 
column two, process. 
Now, with respect to the testimony that we have had 
25 from officials of the WCB, subject of course, you know, to my 
reviewing it more carefully than I already have, what has come 
across to me and what I must assess is that over the last several 
years, and maybe indeed we are talking about a couple of decades, 
the Board, perhaps for good and sufficient reason - I am going to 


30 have to review that - has come to find that guidelines are a much 
more effective way or pursuing horizontal equity than statutory 
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DR. DUPRE: (cont'd.) presumptions. 

Indeed, one statement that was made before us by one 
of the Board officials has stuck in my mind, which is that the year 
in which the Workmens' Compensation Act was amended so as to make 
it possible for the Board to make changes in schedule three, just 
about coincided with the time when the policy directions that the 
Board was working out in terms of how to cope with industrial 
| disease involved downplaying schedule three and getting away from 

10 these statutory presumptions and going to guidelines themselves. 
| Now, it's with this Ontario-specific problem in 
| my mind that I guess I put to you the question. In your view 
| is it reasonable to entertain the pursuit of horizontal equity 

through an exclusively guideline type of approach that involves a 

| little or no reliance on statutory presumptions? 
; ie THE WEINESS: "My answer to thatvas; infthis 
: environment I would have as much confidence...I believe you can do 
| as much with guidelines as you can with statutory presumptions, 
and the reason that I have preference for the former rather than 
the latter... 

DR. DUPRE: And the former and the latter is... 

THE WITNESS: The reason I would prefer the 


20 


guideline approach is the following: You have to appreciate, as 
| some of you do, that as an American part of my view is largely 
shaped by the American experience. It was the height of heresy 
for a reformist, as I was viewed in the States, to argue that we 
| 25 should develop schedules...schedule or guidelines, let's not 
quibble or argue now over which this is...because in fact in the 
| report of the national commission one of the essential, one of 
the nineteen essential recommendations is that there shouldn't be 
| any limits to occupational diseases that can be compensated, and 
one of the ways that states were limiting compensation to occupational 


30 
| disease victims was, they had a schedule - usually put in, 
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THE WITNESS: (cont'd.) invariably put in by state 
legislature, and individuals who by any sound, honest stretch 
of the imagination had a legitimate claim were having those claims 
denied because the disease didn't happen to appear on the schedule. 

So the thrust in the sixties and seventies was, let's 
get rid of these damn schedules because they are being used as a 
way to exclude people who have legitimate claims. 

I say that only by way of background, why it's so 
heretical for someone like myself to say I think we should go back 
to them, I think we made a mistake by persuading all the states to 
get rid of them. 

The problem with schedules and the problem with 
doing it through legislation has been, in part, that they change 
foossiowiy. vou can?t count on a parliament or 4 legislative 
assembly or a state assembly or state legislature to change a 
scientific wisdom - with quotes around it - as new insights from 
the medical and health and epidemiological community come in. 

You can't expect a regular, responsive behaviour from those 
groups. 

Now, I wish it were otherwise, and maybe your 
experience in Ontario is otherwise, but my guess is that it is 
not - based on looking at this, looking at your law and looking 
at the manner in which presumptions have been added in the schedule. 

Tedon te see that mind of reqular updating and 
attempt to be at the forefront of what science has unearthed. 

NOW.a.a bie cuegnt. 

DR. DUPRE: Let me fill you in on something at this 
point, Professor’ Barth, 2£ 1 may. 

THE WITNESS: Please. 

DR. DUPRE: I have a feeling that we don't know the 
driswer to your question in Ontario, and the reason for that is the 


following: We amended the Workmens' Compensation Act to make it 
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DR. DUPRE: (cont'd.) possible to change the schedule 
without any reference to the legislature. 
5 There is one kicker which is in the Act, as Il 
understand it, and that is that a change in the schedule, which 
| would be recommended by the Workmens' Compensation Board, requires 
the approval of the Lieutenant-Governor sLigh, Teloxbugerkil eke provincial 
| cabinet. Possibly as such it might involve some review by a 
committee on statutory instruments. 

Ue Whatever the case, the fact of the matter, as Ee 
understand it, is that we did at least simplify the manner in which 
changes in the schedule could be achieved. But precisely because 
this coincided with this change in policy direction that I 
mentioned, that the Board, for reasons that it apparently deemed 
ys good and sufficient, was going to follow a guideline approach, 

well, there has been basically almost no change in the schedule, 

as I understand it, ever since it was made easier to change the 

schedule. 

THE WITNESS: But we don't need to look exclusively 

in this area. Your experience, your professional experience here 
20 in Ontario might allow you to generalize about the rapidity with 

which the legislative process can cope with new information of a 

technical sort. Forget workers' compensation. How Sleleyshemesle) Kens gheng 


areas where there are issues that are Pechnucal, Luau ale 


eee SOE ESE eS 


scientific and that are changing, where our knowledge changes. 
| In my experience, limited to the States, it has 
a been that either they were unable or unwilling to change, and so 
| it might have-been an acceptable schedule aneaeStacLewliul) 20 ald 

turned out to be fully unacceptable and virtually unchanged in 
aS KSNa) 

Now, those kinds of experiences necessarily cause 

39| individuals such as myself to say, look, if that's the best they 
can do, get rid of the damn thing. 


ee 
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THE WITNESS: (cont'd.) The other...and it should 

be made explicit...the other concern is, again you are far better 
equipped than most to deal with this...the question would be to 
what extent would decisions of this sort be based on exclusively 
unpolitical considerations, on the political lens, on an election 
coming up, on intraparty fighting as well as interparty fighting, 
which is not to say that the guidelines are necessarily, as they 
- have operated, been absolutely perfect. Our report suggests 

there is some problem. I believe there's some problems there, 

but I think the other question - the principal one I have is 


the ability to change, the ability to respond to new information 


ES eS eel 


as it develops, walk under the technical sword in the scientific 
community, in the health community...and I would like a schedule 
15| or guideline to be pretty damned responsive on the grounds that 
that if it's not, individuals might find that they are Sms Ly sae 
that they are effectively barred from access to compensation. 


But the second issue, and its a trickier “one, 


| 
| 
| is do we just throw this thing out and it becomes a Bove a. 
football? Do I let your disease go on the list if you” let my 
i 20| disease go onethemlust, sand yie you settle for nine years can I 
get you go up to sixteen on the one that I'm more worried about? 
Well, I don't want to make that judgement. The 
| implication of my statement is that it's something that we ought 
to have some sensitivity towards. 
4 25 DR. DUPRE: Can I pursue that a bit, if I may? 
T®take your preference for the guideline approach. 
[| I also take the point that is made in your study that the process 
of setting guidelines in Ontario has perhaps been an excessively 
slow process, has not been open to submissions from personnel 


outside the Board. Is that a fair Trrerenceelo. .: 


the Board would accept that or not, certainly that Sa aa 


a 30 THE WITNESS: Certainly it is a fair inference. Whether 
a = 
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DR. DUPRE: No, I'm asking that as a fair inference 
for me to take away from your study. 
5 THE WITNESS: I hope you do. 
DR. DUPRE: Now, in that I take this inference...as 


indeed I have taken it since first reading your study, Professor 
Barth...I start casting around for possible remedies. Such a 


remedy, for example, might take the form, let us say, of 


industrial disease guideline panels. This would be a new 


10 inhabitant of the panel zoo, quite distinct, of course, from the 


medical review panel species. 


Now, as I take it, an industrial disease guideline 


panel would be, I guess, constituted with individuals who have 


suitable expertise, perhaps largely, but in deference to Dr. 


_— 


a2 Mustard, not exclusively medical, and as I would take it, such 
a panel, if you posit its existence in something that would 
approximate the real world, would have, of course, scientific 
input from its staff and experts, but it would be open to 
submissions from interested parties either in the first instance 
On in reaction to, let us say, a draft guideline that could be 
20 published. 
Now, I start to find industrial disease review 


panels, industrial disease guideline panels, appealing as I try 


—_—_——  — 


to prescribe for the ailment which we have diagnosed in our 


current guideline-setting procedure. I find it appealing until 
| I start, then, to ask myself about the very political process 
Ga which you say can plague the setting of schedules for statutory 
| presumption...one party will bid for nine years, another party 


before the panel will bid for sixteen...you can, if you will, wind 
up with perhaps running the risk of industrial disease guidelines 
that basically have a great deal in common with conciliation or 

30 Arbitration board reports. 


I'm not sure that's necessarily a bad thing, but 
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DR. DUPRE: (cont'd.) I put this dilemma before you 
for whatever help you can give me with it. 

THE WITNESS: Well, if by help you mean is there 
some way that I could visualize designing such an IDGP that would 
develop a product that would always be perfectly sound scientifically 
and apolitical, then I'm afraid I cannot help you. There are 
politics in the world, no doubt, but I still would prefer guidelines 
to the legislative approach, and the IDGP's if the decision, if 
the ability to make the decision to formulate this guideline, 
perhaps with approval by the corporate board of the WCB, perhaps 
something even higher, so long as the process weren't unnecessarily 
Slow and cumbersome. If the principal decision could be made by 
individualss trom othe: health community...and here, very explicitly 
Dot Just pny Si cians ~alwhave, been through this debate before and 
have been persuaded that certainly physicians, should: not be the 
exclusive participants an such) a panel. ..my, feeling ais that, it 
is inevitable that politics will creep in one way or the other, 
but that professionalism may still win out, or the preponderance 
of outcomes will be heavily weighted towards best professional 
wisdom rather than simply politics, and I have a visceral feeling 
that that outcome is less likely to occur in a fully political 
forum such as a legislative assembly or a state legislature or 
congress Or parliament. 

Having said that, you have avoided asking some of 
the tough questions about how one designs such an TG Pee Uae ae 
SUE wi Dawe... 

DR. DUPRE: Jive got one, right now. 

THE WITNESS: All right. There are plenty of them. 
There are plenty of them, but because they are tough questions is 
not to say that we should somehow be put off by the Challenge or 
we should simply leave it as it is, because these were Lough. 


DET DUPREc Swell? to put to you Gust one question, and 
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DRE DUPRES es (conthd.)\\)l thankyou “for the’ extent 


to which you have already overindulged me, Mr. McCombie, but to 


5; put just this one question to you, Professor Barth, I can envisage 


on the one hand equipping the workers' compensation agency with a 


Single industrial disease guideline panel, a group which once 


empanelled will, among other things, determine its own priorities 


as to which diseases should be looked at in terms of setting 
guidelines first. 


which the workers' compensation agency or board is simply 


| 18 On the other hand, I can envisage a situation in 
authorized by law, from time to time, to appoint such industrial 


disease guideline panels as it wishes, to set guidelines for a 
particular disease, in which case, of course, it will be the 
16 corporate agency itself that makes some initial determination of 
which disease you should try to set guidelines for first. 
Do you have any feeling for which of these two models 
may be preferable? 
THE WITNESS: Well, I'm on very shaky ground. because 
I have not been in a position where I have had to think through 
20; this question with much care, but my preference would be to do 
some jot both, Which sto, say,.*to think of ‘having perhaps’ a 
permanent panel in place, a panel composed of highly-respected 
distinguished individuals from a state or a province or a nation, 
and that upon either their own judgement, based on their own 
Ss Ehemmei thera tron the board.or from workers: groups or others’ in 
the science community or whatever, that they could then create, say, 
a special committee, which need not be drawn from anyone that is a 
member of their own individual panel. 
Now, the problem there, Dr. Dupre, is the problem 


30|} that certain diseases are known better and certain hazards, to some 


| experience or collective wisdom, or because of solicitations to 
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THE WITNESS: (cont'd.) people than to others, and one 
of the problems with...I believe one of the problems with guideline 
setting as it has gone on in Ontario has been that not only has it 
been the same group, by and large, formulating the guidelines, but 
the guidelines apply to some pretty different types of situations 
and diseases, and one would suppose specialties and specialists 
and experts that would be involved would be different, depending 
upon what the situation is. 

So I think I would opt for equivocation - come down 
hard on the side of equivocation, on both sides, and say I could 
see both. 

DR. DUPRE: I very much appreciate that advice. 

Thank you, Mr. McCombie. 

MR. McCCOMBIE: Q. Just to hopefully wrap up this 
segment, maybe it's somewhat simplistic but it seems to me that 
we are saying on the one hand you have a fairly wide open, raucous 
political battle as to setting guidelines, which would be done 
through statutory changes, and on the other hand we have perhaps 
almost the exact opposite currently in existence in Ontario, where 
it's a fairly closed and selective group, and you are, I gather, 
trying to get it more in the middle, although not going to the 
extent of having the kind of legislative battles over these things. 

Would you therefore...I mean I guess what disturbs 
MeesomewiatelsatiateyoOulmnarcate that to do it Chrough either 
legislation or regulation you are implying that there 1s going to 
Deppoli tical, -Otnerpoliticaleractors that. may well come anto 
play, quite apart from the scientific or legal implications, and 
leolesselewoulduacksyOU,) GOsyOUsnOtC think, that that 1S a possibility 
under the current system where there are political pressures - 
they are just not obvious, they are not visible, because up until 
recently we have been very unaware of how these guidelines are set. 


THE WITNESS: A. Well, your question is, is it 
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A. (cont'd.) a possiblity, and my answer is, 
hypothetically it is a possibility. But if you ask am I aware 
of any instance specifically where I have observed this, I have 
to say I have been unable to get into the process enough to find 
out whether there was that. That's not to avoid answering the 
question. I don't know, and I'm reluctant to say that I suspect 
there was none, because I don't have any good basis for forming 
that suspicion other than I haven't seen anything of that sort. 

But on the other hand, as I say, I haven't got into it 
enough, close enough to it, and I don't really know how I could 
have. 

Q. Okay. Well, without getting into whether there 
have or have not been political considerations in the setting of 
the guideline, I think my point is that the possibility exists 
in either pole to have political pressures other than the merits 
of a particular disease being included, and the amount of time. 
The potential exists in either system for that to come into 
play, and I guess the point is that if it's done in the open at 
least we can see that and deal with it in some way, and I gather 
that that's why you are recommending at least some opening up of 
the process. 

A. Well? Tdont«want to go that far as;to- suggest 
that if it were done in a legislative forum, and that it be 
fully politicized, that it would necessarily be open, because I 
can cite you instances where decisions of this sort have been very 
BOlubiCal, Bbub centainivevernvedifficultatosesort rout, tall right 
where they have not been done very openly. 

Here again I apologize, I'ma little bit embarrassed 
by this. It's much easier for me to cite this based on American 
experience than Ontario experience, but certainly there are 


plenty sofeinstances inetheseU.S: that.l, canspoint to«.where these 
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A. (cont'd.) things have been fought out in the 


legislative arena, but not in an open forum, and what we are left 


5 with then is a decision, a product, and studying legislative 


histories and the like doesn't shed a whole lot of light on how 
some of these things developed - what deals were cut. All right? 

Okay 

I guess just one other brief area I would like to 
ask you about, and it is mentioned to some extent in your report, 

10) and that's the area of the benefit of doubt. 

Now first of all, can I ask you did you interview 
members of the ACOCD in preparing your report? 

A. I talked to one member. 


Os To one member? 


eee Les 
bs Q. I guess what I'm trying to get at is, we have 
| heard testimony here that the benefit-of-the-doubt principle 
that the Board has developed and says should be applied to all 
decision making levels, we have asked members of the ACOCD and 
| they are not aware of that policy or they don't use it, and we 
20| have heard how the ACOCD will arrive at a consensus decision, 
| send it off to the Board as the decision of the ACOCD, and if 
there is, for example, a minority decision that does not go along 
| to be considered, and I am wondering if you delved into the 
benefit-of-doubt area at all, with the Board or with the ACOCD? 
| A. Well, specifically I think I would have to say 
25 


Ciaeelol ante exolici tl yeseekeOoUteintormation Or fact® on this. 
| As one, I hope, can appreciate, it would be difficult to find that 
explicitly in, say, going through files, but I'm certainly willing 
to suggest that I have formed an impression on that matter with 
respect to the practices of the WCB. I have. 
QO. Mmm-hmm. But were you aware of the...well, I 


30 
guess what I'm trying to get at is the ACOCD in their role as 
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Q. (cont'd.) consultative committee to the Board, 


their use of Board policies, in particular the one of benefit of 


i 
i 


doubt I am talking about now. There are in fact other policies 


that they may or may not be aware of, and I'm just wondering if 


you saw the ACOCD as being aware of Board policies on things other 
than the strict questions that they were dealing with. 
| A. My impression is that they are not, that they 
10 are not only at arms length from the Board and the medical 
] services division, as probably quite appropriate in some respects, 
but that they really are not attuned to some of the practices and 
| policies of the Board itself. 
Let me give you a definite example of that. I think 
if tomorrow, by dint of some magic, you were appointed to serve 
| 15| on the ACOCD, my understanding... 
Q. I think it would be quite magical. 
| As walt Ss fypotherical. ..my 1mpression is that 
you would attend and at your first meeting you would probably 
| look at some x-rays, describe the examination that you might have 
provided to a worker, and on the basis of that a letter would 
| a be prepared. If you were the principal physician examining the 
patient, you would prepare the letter, and that would be it - which 
5] is to say you would not have received a packet of materials, you 
would not have received workbooks that might lay out for you not 
the medical side, all right, but some of the Board practices and 
| o95| Procedures - perhaps on the grounds that Enis Ss Ole Jur ole 
interest to you, you have other things to do, you are being asked 
i to look at strictly medical questions. 
In fairness to the Board - certainly I want to make 
i] sure I am on this - my understanding is that if you were to be 
appointed, Mr. McCombie, or I were to be appointed to that position, 


30) one of the things they would like to do is to have you attend some 


ceattlatea vend 


of the meetings of the ACOCD for several weeks or months prior to 
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= See 


A. (cont'd.) actually being put on there, so you 


wouldn't have to vote at your first meeting, if that were possible. 


5 BUCBLNe pCInt em getting at 1s that there gsn't 3 
whole lot of effort, as I understand it, that's made to communicate 
to you as a member of the ACOCD what the general practice is, and 
policies of the Board are. 


Sontba lon fhiisematter Of benefit of doubt or other 
issues, I am not surprised that one of the members said he was 

19 unaware that this was a Board practice, although I confess I did 
NOL wash etneileOretnesindiwidualethat |. interviewed, 

DR. MUSTARD: Mr. McCombie, can I ask a benefit-of- 
doubt question? 
MR. MCCOMBIE: Certainly. 

15 DER. MUSTARD: It s the question, and you touch upon 
this in your panels for appeals, etc., that one of the things that 
has come out very clearly in the testimony is the question of the 
experts and benefit of doubt. I just would appreciate your views 
on this subject, from your broad experience. 

Let me give you my understanding of what I think 


20/ happens in the Ontario scene. If I am a member of the work force 


and I come down with asbestosis, and I have my family physician 
in my community and I am unhappy with the decision the Board has 
| made about me and I decide to make an appeal, when a family 
physician decides to be the medical expert helping me to make 
H se Ehateappeal abi sceOreunere opinion will not count for very much in 
the benefit-of-doubt question because a family physician, not 
being an expert in chest diseases, etc., would not be given the 
weighting that the Board's authorities are, and therefore the 
appeal will not be accepted. 
However, 15 1 Know all this and let me suppose it's 
30) a. case Of Cancer and I'm) smart enough to go down to one of the 


authorities that exists, say in Ottawa at the mesothelioma 


\ 


i 87 (6/76) 7540-1171 


Bernd 


a 
ste ,@e2Beces 


5 
aglS 42 Tone, a° 


prepnes: | 
fis 9 at 2 2 : 
re 


| 


10 


15 


20 


25 


30 


87 (6/76) 


- 34 - Barth, in-ch 
DR. MUSTARD: (cont'd.) registry, and have that 
person come in on my case and he gives a different Opinion than 
what the Board did, then that will have equal weighting and the 
benefit of doubt will go to the member of the work force. 


The dilemma I face is that from the practical 


application of this in the sense of equity in the system, a worker 


is going to have trouble knowing what experts ares insthe.- business. 
Family physicians also are going to be troubled a little bit about 


the dilemma that they know a great deal about the worker and what 


has happened to them, and even though they may not be an expert 
in chest disease, they may have a very sophisticated perception 
of the problems that person has gone through. 


How do you balance this problem of the benefit of 


the doubt and the experts, and you've got the problem of the local 


physician who knows all about the worker, who in a sense has 


an expertise which is unique about the person, versus the medical 


dilemma that one does have an expert counter an expert, to give 
the benefit of the doubt? 

THeaWwa TNESS iets. thatlscsotvery,* very digficult 
question, as you understand, for me to come to grips with. 

Onespossibidity thats exists: insCanada, butvnot. in 
Ontario, is the following: as you know there is a question to, 
the use of medical review panels, as to who has access to these 
panels, and a common screen is to have at least one physician 
sign an affidavit or a letter or a note saying that in his or 
her opinion there are grounds, there are medical grounds for 
reviewing the decision that has been made within that level or 
whatever level, has been made within the agency, the commission 


or the board. 


Now, when that individual goes to the medical 


in 


review panel, literally goes for an examination and whatever, and 
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THE WITNESS: (cont'd.) there can be a hearing, the 
individual's own physician can come forward and actually testify. 
He can accompany the worker and make certain that his unique and 
special understanding of the injured worker or sick worker's 
condition can be made known to this medical panel. 

Now, that is something that wouldn't happen in 
Ontario because the worker's own physician, family Physician as 
you put it, doesn't have access to the ACOCD. It's not one 
doctor meeting and talking to five others and explaining why his 
insight. .albeit it not as a chest Soest but his insight 
really should be taken into consideration. 

Obviously the physician has the opportunity to augment 
the file with a letter, but there is no appearance, no personal 
appearance. 

Now, that could be done. It could be done here. It 
is done with medical review panels, it can be done with medical 
review panels, so that I'm afraid a lame answer to your question 
is that there are ways that that concern can be dealt with 
partially, but there is a much bigger question of professionalism, 
peers, what individuals who have status within a discipline, 
what weight they carry within decision making bodies - even a body 
OL, (Say, sFOUr Other physicians.).-f1ve physicians get together 
and one is understood to be a distinguished...you can use the 
word...specialist in, expert in, noted authority in, has university 
Clade eect Oy Lolo ee ceGOIngMtOncarnyeaiiel! of a ot 
of weight whether there are three other members of the panel who 
are physicians, or fifteen others.. If he or she speaks with the 
weight of that authority, there is a fair chance that they will 
regularly carry the day and the family physician, or any physician 
form that matter, willebe less infinential,. 


But I think that likely an inadequate answer to 
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THE WITNESS: (cont'd.) your question is that there 
are ways that the family physician, certainly, or personal 
physician, can come forward in some circumstances and make a 
personal appearance, but I'm not aware of that being done - 
certainly not in the routine asbestosis cases involving just the 
ACOCD. 

In the appellant process, there is nothing that 
would prevent that happening. If it goes before the Board, it 
could happen. But as you know, those dis tance, sCOubegin with, 
are very, very rare. We are not talking about the run-of-the- 
mill asbestotic. We are talking about one case out of very many 
that winds up getting that far. 

DR. MUSTARD: Is it wise, in a situation where 
there has to be a benefit-of-the-doubt judgement made, to leave 
the decision about whether there is a doubt in the hands of the 
professionals who have their own heirarchy and may exclude an 
argument because you do not have certain credentials? 

In other words, should the group that hears the 
medical opinions as to whether there is a doubt not be some body 
that is less steeped in the professional attitudes of, Say, 
the profession that's under review, but more neutral in listening 
to the views that are expressed by the two groups? 

THE WITNESS: There are two answers to that, a 
de facto and a de jure answer. The de facto answer is, and I'm 
comfortable with leaving it with the medical group so long as 
the medical group at least is aware of the practices, policies, 
procedures that the Board uses - including the policy of benefit 
of the doubt. 

De jure, of course, the decision is not made by 
the ACOCD, nor is it made by the medical services aLVUSLOn, SO 
that if one looks at the structure of the Ontario statute and 


its application by this Board, the decisions are currently not 
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THE WITNESS: (cont'd.) being made by them, but 
we all understand that de facto they are. 

DR. MUSTARD: And that comes back to the horizontal 
equity question. If you have the background and knowledge and 
experience, then obviously you can move the resources to make use 
of the system to get a fair review of the problem, but if you 
exist in a community and come down with this and only have your 
local community to guide you, just the average knowledge of the 
average citizen, you wouldn't have the sophistication as to how 
to go through the Board review process, so that I guess I'm really 
coming down to that there is a benefit of the doubt question and 
horizontal equity would seem to me require some kind of approach 
that makes it easy for the average person who is going to be 
exposed to a health effect problem to be able to get into it, 
COMGe@E "ad fair hearing. 


THE WITNESS: Yes, but that neglects, Dr. Mustard, 


Che tact that aesaZabiecproportion of the labour force of Ontario... 


if somebody challenges me on how sizable it is, I will hazard a 
GueSS. ...bUC a Sizable proportion Of the labour force of Ontario 
is organized, and as members of the labour movement, labour 
organizations, the hope is, my hope is that they aren't left 
entirely to their own devices in the circumstances as you describe 
them. 

That's number one. Now, admittedly probably fifty 
Percent lforemore Orethe Labour force, is not, Organized in Ontario — 
probably over fifty percent - what, fifty-five, fifty-eight, 
Sixty percent? 

MISS JOLLEY: There's only about thirty percent 
organized. 

tHe WEINBSS: =i thought 1 was=closer to forty. 


Sixty or seventy percent are not organized, but the 


Guest OnstnensvOUNmIChtaacksas...,ana for which)! don’t have a 


2 


7540-1171 


aa 


| mete ¢ sham vers ao t. been cet ane 
oe, ya? « wind ab sade band orgie 
iia wit-of toed a eo J489 Sch 2G ren a i> c . 


r-iwoes bas hdetpbad- ee aved eoy. ST ee ei te be é 


a 7 * r > ) i se 

ar a DP paled A ee, i ake 
. oiling os 5 weavat tied s $96 62 Male 

t nity ~~? sare Sh a, ae re 


: : a 
53 staf ~woy sieges @ (2 Las. cies 6 


4 
< 


uP =, 


, ? , +e a) a» 9 
> 
wart hZ 1 hisod ens. 


s 52% vow Yo 

¢ is sot 
\ : 4 2¢ =e 
ort vt 


erzot avods io sclszoudry wftietie, Be ' 
sl , a2herts eile te + 3% uredeem e6 O08 Borde 
‘nese vors 2e¢¢ e! eqod ya ¢@2 ag0t oe .spolsaal 
»jazeesh voy es eecodedgemuntho edt ab eeviven cag tient of gle 


7 
. : 

te fdéadoie yibess inka (\wou _.8a9 terion & 1 seat i 
icO ad beslaeeto Jon 2i soaat agodar aid 20 om 
jJhole-ve lt ,evhiavshld (Sede = sasvieg ywMi2 3 


7 

- - a 

trepiseq yasidd tecds yine s*etem s¥RRIOU, 
7 ¢ a 

7 7 7 pe ee 


yszot of 1sa0lo pew Jf sipweit 2% 
wis Sud) , bess LnGE3O Jon a: “5 treoteg. an 


a - 7 Rs 
e ovad 3* nob J: m: =the #03, PiG< 3 9A po -- 


ee 
 - 7 - 7 
: ere | . 


a 


eS 


_—_ 


10 


15 


20 


25 


30 


G 87 (6/76) 


Ls 


- 38 - Barth, in-ch 
THE WITNESS: (cont'd.) splendid answer...why don't 
they then turn...if they don't have that, well, obviously they 
can turn to political authorities, their political representatives, 
and ask for some support there...occasionally that is forthcoming... 
or the worker advisors which are provided by this agency and by 
this scheme to serve that purpose. 
ifethevedidn tWexistyuiaethinkiatiigakeiyi that, thas 
Commission would invent them, because they deserve to be invented. 
So it is not as though they are entirely on their own, 
although in practice many of them seem to be that way. 
I didn't mean to be presumptuous and suggest that... 
DR. MUSTARD: Oh, no. I think you have answered 
the dilemma and that's a dilemma we have to face. I just 
really wanted to comment. 
When you are dealing with a latency question in 
terms of exposure to hazardous substances, and changeof workplace, 
change of membership, retirement from the workplace, there are 
a whole series of questions that come up that make the horizontal 
equLtyequestion, 1 thinkgmasvervyearLticultconesto sorteolowork 
out in this kind of a system. 
MR. McCCOMBIE: Thank you. I have no further questions. 
DR. DUPRE: I wonder if this is an appropriate moment 
to give our witness a brief break, and shall we return in ten 


minutes? 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: Well, may we resume? Mr. Starkman, your 
Cure 
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CROSS-EXAMINATION BY MR. STARKMAN 


Q. Professor Barth, in the Workmens' Compensation 
Act in Ontario, there are certain sections which I read as being 
concerned with the deterrent functions of the Board, if I can 
put it that way —- steps that the Board can take not only, not 
dealing with the question of compensating injured workers, but 
things that they might do to prevent other workers from being 
injured in the future. 

Now, 1° dian t€ netice much mention of that inh your 
report and I was wondering if there was any reason why you didn't 
deal with that aspect of the Workmens' Compensation Board's 
FUNCTION 1 UntcaLlo. 

A. I think, Mr. Starkman, the answer is a simple, 

a very simple one, and that was when we originally discussed what 
the boundries of the study should be, that was not included. 

I'm reluctant to say that either it was wise or an oversight, 

but in the discussions we had as to what the report should contain, 
this simply never...if memory serves me correctly...never came up 
as a SUDJECE fOr me Lo anguire 1nco- 

O- . woulda like*®to gO into the area a little bit 
and draw, perhaps, on some of your experience in this area. 

I guess the place to begin is, do you see that as 
being a legitimate function of a board such as the Compensation Board, 
to be concerned with the question of compensation and the question 
of, if I can put it, deterrence? 

AY No question about it. “Nothing ambiguous about it. 
In the report of that national commission, which I certainly 
endorsed wholly, one of the five major goals or principals of a 
compensation agency should be either to encourage safety...but I 
mean more than just the encouragement...to pursue practices 


consistent with enhancing the safety and health of the workplace. 
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A. (cont'd.) In the presence of absence of an 


occupational safety and health agency, there are things that a board 


5) can do to make the workplace more or less safe. 
ie Can you outline some of those, what you see as 
the instruments by which they would accomplish that goal, making 
or providing for a safe workplace? 
A. Well, there are a number of them. One of them 
"0 is a very sensitive and very tricky area and I didn't look into 


TEenere win) Ontario, ebUbaLe icethe whole question ofuworker 
removal programs or worker relocation programs or rehabilitation 
programs, if you want, the concern of continuing to expose 
workers who manifest some degree of incipient disease or disorder 
and who continue to face exposure in a given occupation or 

15| industrial setting. That's number one. 

Maybewi nab Sanotemostwimportant,» buteLit!s ,onewthat 
Game. ficetetosmind. 

The second is the almost as tricky area of experience 
rating - that is, how one assesses liability and how much Pwabi ly 
there is for an individual employer or industry based upon the 

20| record of that employer, that industry, the past record of that 
employer, the experience rating factor. 

What other things can the board do? Oh, here's a 
very important one - I think it's avery/important one, maybe others 


would disagree as to its importance - but one of the things that a 


board has that other agencies in state, provincial and national 
25 g 
governments often don't, is that it can be an early warning signal 


of industries, firms, occupations where new diseases or new 


health problems become evident, all right? 


Obviously, if they are all located within the same 


| aecdid hay edabal og | 


community and it's a small enough community, then maybe the medical 
30} profession in that community can say, how come we have six cases of 


angiosarcoma all coming in this little town when there is no record 
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Aw (conc...) of any incidence of this nationally, 
or it's so small that the likelihood is zero out of one hundred 
thousand people contracting it. 

But if you have either a large community, a big city, 
Or where the production process is somewhat scattered, you might 
NOL Mavesthate kid oteGCONMUnIcatron. —oUC) Certainly within a 
workers' compensation board you have access to information, if 
workers are bringing those claims in. 

So the board, it seems to me, takes on a responsibility 
there. Whether it chooses to or not is a different matter, but it 
has a responsibility of providing alerts - alerts to health agencies, 
to physicians, to workers, to employers, that suddenly we are finding 
this problem that no one else has reported, and it makes sense that 
we alert you to this because maybe we can stop it, maybe we can 
check it, maybe there is something we can learn that will prevent 
this from exploding. 

So it seems to me that's a third area in which a 
WCB could play a very important function in terms of reducing 
injuries and, in this case, the incidence of disease. 

(it SOLGY, © Guess 1. mcired. I kind of draw the 
line there, but I'm sure I haven't been exhausted. 

Q. All right. Well, with respect to the experience 
PaerNo,;  VOurGt OI COCK eILOLateadted tL 

Ave, Very little, 

Leon tani 

A. Very little. 

I looked at it to this extent - I did not read a report 
that has subsequently come to my attention, that was prepared by 
actuaries, that described how the system is in place. But unlike 
many systems that I am familiar with, my strong impression is that 
experience rating in this province tends to lean in the direction 


of...if I use the term 'weak', then it would seem to a value 
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ie 


A. (cont'd.) judgement. I don't mean that. 
There is not a terribly high correspondence between 
5 the costs that are incurred from a given firm and the premiums 
or the taxes or the costs that are levied on that individual firm 
itself, as there can be in other experience-rated systems where 
there is a very close correspondence - a one-to-one correspondence 
in the extreme case. For every dollar that is paid out to an 
employee or to a physician treating the employee, associated with 
L the case, fromachatetirmm, stne stirm bears all) thevcosts of "that 
ultimately. — One tway orethe other, Jt has *to"pay for at. 
My impression is... 
DR. DUPRE: Which jurisdiction is that to which 
you are referring? 
THE WITNESS: Where there is that close correspondence? 
Dee DUPRE: ~=Yes:. 
THE WITNESS: Oh, well, actually to think about it, 


15 


I'm tempted to say every single state in the United States has wt 
in instances (a) where employers self-insure, where they self- 
insure, (b) where they purchase insurance policies that are of a 


20} specific sort that encourage this. 


retrorated policies, where essentially the firm pays an insurance 
company to administer the system, to administer workers' 
compensation for the firm, but whenever the insurance company pays 
out on a claim or pays a hospital bill, six months later, down the 
3 roads that £1 crmenacsmuoupay slorert; abl Monte 
Now, there may be some limit on total liability, 


that may be a special policy, but in fact it's not at all uncommon 


and I think I'm on safe ground to say that you could find examples 


Now, “there are names for “this. ~One of them is 


of it in every single one of the states in the U.S., but not 
30} necessarily...certainly not with all employers in the U.S. 


That's number one. The second point I wanted to 
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| - 43 - Barth, cr-ex 

| ASweuconted.) “ger -tO1s...and =f think Wt's in fhe 
TEROrt, Gown 1t tshould she. that LL ftound that the Board ‘seems 

| 5| to be relatively generous, quite willing to say look, this is a 

| difficult area, we are not sure if you really were the employer 

| where this guy developed the problem or had most of his exposure 
or whatever, and so we'll put the costs not directly on you as we 
normally would, or that share of the costs, but we will share it 
with the industry more. 

10 The rather few instances that I found where employers 
intervened in a compensation claim in Ontario, the rather rare 
instances, where intevention is not so much to prevent the worker 
from being compensated, but it was to say we don't think we should 
bear the normal cost. And in those instances, perhaps someone 
here from the Board might correct me, but my impression, strong 

impression is the Board doesn't tend to be tight-fisted to tend 

to say, damn it, you are going to pay your share of it no matter 
what. The tendency is to say, we are sympathetic, this is a tough 
problem - at least in asbestosis...I can't speak about back 
injuries or otherwise...and we will put that on the industry 


20| rather than on you, the individual firm, leaning, then, even 


| 
| 
| further away from a heavy experience-rating practice. 
Does that answer your question? 
j Op te thankeateanswered it. =f would like to go 
a little further into it, because my problem is that I understand 

| and support the idea of having some sort of horizontal equity 

2 dealing with the claims. On the other hand, even if the Board 
Wasmcnangimgeon aeone—-CO-Onesratio for the costs of looking after 
| an injured worker and paying the benefits, it seems to me that 
3 there is no economic incentive for the employer to have a better 
i WOLI CLECOLGA MI Nettie ssULUTS =-soVvenwlias. b understand what you are 
30 saying, is the Board is not, according to what you have seen, going 


even that far, but even if they were going that far, then does the 
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- 44 - Barth, cr-ex 
Q. (cont’d.) Board have any, in your opinion, should 
they be involved in this economic incentive business, if you like, 


5| Of penalizing employers, a positive penalty for a bad work record, 


i 
[ 
| 
| 


or a work record that is worse than others in the same industry, 


and moreover, a work record that is perhaps unacceptable in the 


absolute sense? 
oe GeLeme hy elo el Cane...) mm SOLrY a. o1dn tC mean 
EORCUC OUMOLLE 
a9 Q. = No, “i'm fane.  ~Go ‘ahead. 
Ane Let ime- tsy feo respondmtourthat asi filly as uli can, 


Prrst, there is, thtthink, anranevitable tradeoff that 


1 because I think that's a terribly amportant question. 
| I hope you are aware of, and that tradeoff is the following sort - 


- economists might prefer a scheme, and many of them have endorsed 


a scheme or schemes where firms are made more responsible through 


i heavier experience rating or truer experience rating. Economists 
have a preference for that on grounds of the internalization of 
i cost - kind of a sophisticated argument. 
Union people often seem to prefer that as well, and 
20| I suspect sometimes on punitive grounds - you know, that son of a gun 
| was reckless and mean spirited and had no regard for the wellbeing 
of the worker and he ‘ought to pay. It also speaks in the direction 
i of heavier experience rating. 
The tradeoff and the problem comes about in this way - 
4 the more experience, the more sensitive the experience rating is, 
25 the more you will force employers to come in and intervene in the 
i claims process. Not the claims process specifically as to should 
ibe sresponsible® on not; sbut "tomfrght individual claims andrsay 


he shouldn't get compensated. 


Now, in Ontario you don't see that very much. At 
aie ooo ee oe On Carine eiLmvernyeolten awl ican cite accouplesof 


f | ore LOFT yOusandenoFdoubt you can tolme of ones (that I'menot 
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- 45 - Barth, cr-ex 
A. (cont'd.) aware of...You can cite exceptions, 
but they are rare, of employers who have made a point of going to 
5 the Board and saying, this worker doesn't deserve to be compensated 
for his alleged asbestos-caused disease, but the instances I know 


of are rare enough that I can tell you who the employer is and I 


can cite some of the cases for you. It's very rare. 


You start experience rating more toughly, and you are 


going to find that those are not rare - I would predict, I would 


19 suppose. You are gearing the incentives not necessarily to have 


the workplace safer, but to making it worth the employer's while 
to intervene as a party, as an adversary, to fight claims. 

Now, that’s the tradeoff. That, I think, is the 
inevitable product. So if you want that, if yOourwanthtoehitrthe 


| 
| 
] ore employer and use it on safety grounds or on punitive grounds or 
on the grounds that it satisfies for a number of other reasons, fine, 
] but be alert to the possibility...and I think there is a very high 
likelihoods.ithatwitissgoing to meantyoueare going to have more 
employers intervening. 
| Nowyetherexpertence, iby the wayfrinslots ‘of 
20; jurisdictions is that some union people and labour people would 
|| say just the opposite - we want less...we want the employer less 


rated, because that's the incentive that brings the expletive 


i here to fight the claims. We hear it in unemployment insurance 
as well as in workers' comp, so I think you've got to be aware that 
| ie there susethatewsind of tradeoff. 
Now, the end of the message or the sermon, if you will 
| is, why bother using that device to improve...oh, I'm sorry, there 
are two elements to be concerned with...one, why bother using that 
device to insure that there is no asbestos or the legal amount, 
Only the legal amount of asbestos in the workplace? Why not have 
39} Occupational safety and health laws that have some teeth to them, 


and use economic incentives geared to that - fines, I don't care what, 


alc. 
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- 46 - Barth, cr-ex 

A. (cont'd.) jail sentences if they run a 
particularly foul establishment? Do that, rather than the indirect 
method of causing the employer to fight claims by going through 
experience rating. 

Phat Ssesl) MeSOLLy 4 

Q. Yeah, I just wanted to just respond to that point 
Oreperhapsecarrvyetteasisttle curther. That's an area, if it is 
true, if it would be true, it's particularly terrifying to me 
because what it suggests is that the decision-making process would 
be influenced by the intervention of the employer, so there must 
be something really wrong with how the decisions are made about 
someone's medical disability if the intervention of the employer 
could somehow fundamentally affect that decision-making process, 
and the second is, that if employers are not intervening, the 
converse to tight experience rating systems would bring about a 
large intervention by employers, the converse is that if they're 
not intervening on questions of entitlement, then that system 
must be so, loose thatwit ysuits their) purposes. to just continue to 
pay the ratings that they are paying, and essentially through 
this process buy a very inexpensive insurance policy. 

TMatwoeeeeMeCaAn wenatusmwoiatwg eLind <disturbing about 
Chat, sir. elainenotesavingeltitcawrong, el thinksyou, are probably 
might BSUuGeiems 7 isteasking if that is right, what does that really 
say about the system that we have for this type of compensating 
injured workers? 

Awa Damon lyawiliaingstos conclude) that there are 
not strong financial incentives now on employers to fight claims, 
and to have staffs of people - the large-enough firms - whose 
full-time job it is to go before the Board and accumulate evidence 
and get their own physicians, to make their own supplementary 
RepOveEsacnG SO On, and if you are offended by the fact that that 


kind of environment could conceivably influence the Board's 
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- 47 - Barth, cr-ex 

Be 1cent, ds) decisions, then I* will Simply voice 
my surprise at the extent to which you can be offended, or the 
ease with which you can take offence. 

I think it will happen. I think it's an inevitable 
product of that, but why not do it directly and say, look, “this is 
the standard for the level of asbestos that's going to be in the 
air, and if you violate that we can provide economic disincentives 
to you, we can close you down, we can jail you or do something, 
whatever, to your managing directors or to your supervisors, 
whatever, if that's the problem. Why dow it indirectly? 

Q. I'm just exploring that through the WCB, the 
workmens' compensation process, because we have heard evidence 


from the government as to how they do enforce these regulations 


and my perceptions is that those economic disincentives just 


haven't been there either because of the proof problem, lack of 
will or insufficient penalties. 

Aw “Can lL ’Cack on one quick answer,’ too; that f 
haven't yet made? That is, what really distinguishes asbestos 
and a few of the other environmental hazards, in this argument, 
from defective ladders, from grease spots on the floor, from wires 
that are left irresponsibly unsheathed or whatever, is that just 
about all of the asbestos-caused diseases develop only after a 
number of years. 

Now, 1£ you are saying that...let's put in a system 
today that's going to have some teeth to it, under workers' 
compensation, and really sock it to these people SConoumc al iy 
when claims come in, the fact of the matter is if Starkman and 
Barth open an asbestos insulation shop tomorrow and run an 
irresponsibly dirty shop, the claims aren't going to materialize 
against us for a number of years, andthe most serious claims not 
for decades. 


That provides me, frankly, especially in a world 
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Aol COM oO a) ) Often gheaimterestiirates: with ino 
economic incentive whatsoever to maintain a clean environment. 

If you depend upon workers' comp to have that clean 
environment, in the case of hazards associated with long-latent 
diseases, then you are not only betting on the wrong horse, you 
made a grievous mistake in terms of the future wellbeing of those 
workers, and if I'm too brief on that I would be willing to expand 
bute) suspecta ts willis best: 

Q. What about the possibility...my understanding 
is it works in the United States...that somebody could have 
a tort claim, a third party litigation of products liability 
cause of action against their employer. It is my perception 
that that type of action is a substantial economic incentive to 
the employer to improve, to have matters improve, because of the 
size of the awards, at least in the United States in asbestos 
litigation the size of the awards is quite astounding - especially 
the amount of punitive damage awards, which are not covered by 
their insurance policies. 

Do you see that type of scheme being feasible, to 
couple it with a workers' compensation scheme? 

 eeowelivetcndts s really as two-part question. “If 
the question is asked in terms of the issue of safety, is ‘that 
really the way to encourage more safe, healthful practices, I 
feel tairiy scontident that thes answer iseno. 

Mereywastal contradiction*= ine terms which-you used, 
MresoLalkian, .anc@ emereluctantmtcospoint. that Out ,*but VOUPaON, wt 
have third party actions against your own employer. 

& OSes 

ee Lhatesten amportantepoint to the extent’ that 
with a recent exception that emerged in California, just to take 
the...well, approximately half of the asbestosis and mesothelioma 


claims in this province came from one employer. 
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- 49 - Barth, cr-ex 

me Ccont a.) Now @ with. the exception of that 

decision that came in California fairly recently, that own firm's 

5| employees are precluded, under the law, from Suing that employer. 
So the only people that had access to sue that particular employer 
were employees of some other employer. 

Urevyoue would? tragically extrapolate: from the U.s., 
our experience, that experience to here, what you find is that 
with half the claims coming from one employer you would be 

10} precluding half of your claimants from any acts as::‘tort...if 
you would do it as we have, in terms of third party product 
iabiditys 

Q. But they could sue a related employer. In 
other words, if you take the Johns-Manville Corporations... 

A. And they would lose, and they would likely lose. 


15 
iiey wouldulive lye lose «atin ‘the=States, the group. to sue are 


all right? And half the people in this province who have 
successfully sought compensation have been employees of the 
Johns -Manville Corporatio - for asbestosis and mesothelioma, and 

20 exceptewithethat) peculiar decision an-California, if you applied 
U.S. laws and practices they could not sue. They would be 
precluded from suing Johns-Manville. 

I don't know who they would sue. That one peculiar 
case, which may set a precedent, was against Johns-Manville...a 
successful suit by a Manville employee against Manville, but 

2 it's rare...rare enough that we can citeit and say it just 
happened and who knows what that means for the future. 

Ota, Wellje= donet=reallyewant tolgqet@= into the legal 
question of who you would sue. I guess you could try to sue 
the asbestos mines for providing the material, which was then 
used by the employer. I guess... 


30 
A. But you have to demonstrate negligence, remember? 


q Johns-Manville and other manufacturers, distributors of asbestos, 


G 87 (6/76) 7540-1171 


a-sa ,c7i = 6 = | 

jan? ig aocsqenes. «ly gain’ 4 poll tarda 

rea “6 SaaS .glagsoe>.gitiet uierol ites ae & 

¥ Lesiey wo? Goins mois .wRicesS) SADE, 4 hla 
[ows as mes Sihiz sym od adevet Gad pres 

Fey OAP a seHso gnegT IS ‘ 

‘sites Yiéanigexrt Siwow apy BE —— 2) 2 

iy 4 o°y ,@246 62 Gonnivegte dads | ejnnk ae seen 

weoy weyolyes quay ap2d poisgt  eeeiS aid aut pee 

Par i gat}. odaeedais igo: 20. isd gated : 

+4 + beet sins a2 ,erod ew en3t oh 

1s 

ia Sfpe> yo? sog,.f A 

testisl els sded, O22: ,apaee 
pant tag ‘rol hiocow yess tal 4.4 7 

tire , 63% e023) at a@ol ian ae 

: srird om «i ws7blenke tome Bas efiigs sant 

ved ofw eonivoug e)87 4) @feoes ate Siege eee ae 

ts iqne need eved cei¢nedagese| fapreaes 

aI OE (Lecioetah 32 — oLieimyage eillgns 

Gye voy 32 .£ig7o)l le nb -paisiged set lepee sere, aviw < 

vat aoe Jon bleos ved? avpisnaxg bee eval: 

wil iviet-andot, oclua gos? bate 

* aw acs Dirowd vada odw wond 2 gpbabs « ir 

LIVCf4-8ec%00 Jeniage fen. 4 2asbse0er9 8 ee on avr 

. -Livos! tan.sps sm yolane ollivias) ae Sige 

jeor 2£ yse base Jliesdsto nse sw Sang pucsnpoee 

.Stty2 6f2° 704. them, 2603 Seee, eword 5 

vo! ef) Ofnt Jep oF Jnew yliass 2 ee x ie oo . 

aot yas Liven sey eesge Dieta binge iit 

neés an d5idv«ieiaeses ads shel ior 


eiqend: ,woAselipen esecjanomal, we avad) 
7 


' 
: , 
_ 


PH 


i 


_ 
> 


7 


| 


10 


15 


20 


25 


30 


at Barth, cr-ex 

A. (cont'd.) You see, the problem..you are saying 
you don't have to demonstrate negligence. Well, the thing that... 
asbestos is different than coal. Coal workers in this country... 
Sot elie iol ys .,.cten. t suing anyone. There is no one ithey can 
sue. Workers who have been made very sick from lead aren't suing 
anyone, nor people with berylliosis, radiation sickness, and I 
can run down the list, and then we would run late. 

Q. But should they have the option of this suit? 

A. That's the other question. 

Q. If that's the case, as you are describing, 
Shovuldn, t.-what would you thank or could I have your opinion on 
a scheme whereby they get workers' compensation, they have the 
SOplionvOrepDuInging their civil action against their employer, and 
if they recover, then they have to, of course, repay any monies 
they might have gotten from a workers' compensation board? 

A. You are asking for a value judgement, which I 
would be happy to share with you, but you have to understand it 
Useanprocuct, Of aslot,of -values:. 

The English, of course, do have a system of workers' 
compensation that does permit tort actions. That is, they are... 
you can use either or both remedies if it turns out they are 
evdieranlemLOnVvOlr- Chace Spelt youlnave acclaim. SO 1t'S) not 
as though there is absolutely no experience. There is a country 
where there is such a practice. 

—T spent a very small amount of time there. If this 
Commission would encourage me to return, perhaps I might find some 
time in my very active schedule to do that, but I spent a very 
short time there, a brief time there, to be serious. 

MeWwalltcecompOln Outs cwOltiings to you. One, whether 
liepeehritdi nm Oreanywnerereise....'m not an, attorney and I have 
an aversion to a remedy that I think tends to be very costly, 


costly in the sense that the injured party often doesn't get a whole 
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A. (cont'd.) lot of those resources flowing into 
their own hands. I have an aversion to that. I mean, my training 
and my instincts are to have an aversion to a system that has very 
high frictional costs where the injured party doesn't see much, 
that's number one. I think they are inefficient. 

And certainly in the case of asbestos, going back 
to the U.S., the decisions seem to me in many instances to be 
capricious, to be luck - what attorney did you draw, how did he 
arrange a settlement for you, whose interest was paramount in 
arriving at that settlement, and so on. So I have a concern about 
iid Ge. 

Number two, more importantly - hopefully less 
visceral and more factual - what you have to understand is...what 
I think you have to understand, what I think is a fact is, that in 
a world in which workers have access both to workers' compensation 
and to a tort remedy, my prediction would be that a legislature 
Gredepacitatent would tend to™reduce the Level™or benefits “under 
workers' compensation, explicitly or implicitly supposing that 
look, this guy has got access to two remedies, so we are not going 
to make this guy a rich person, we are not going to make her a 
wealthy widow of this process - she can get plenty under the law 
suit, so we don't have to make workers' comp quite so rich...which 
of course may make some sense except for those persons who, by 
Ginceorstnesnature of tie their injury, nave no “access’*to’ the tore 
system. 

In England, for a scheme that purports to be very 
liberal, that is very sensitive to needs...seems to be very 
sensitive to needs of workers and the like, benefit levels under 
workers' compensation are about the stingiest I know in western 
Europe. That may have changed since 1976, when I was there, but 
my understanding is and was that the mind set of people who vote 


on these things - members of parliament - is look, you've got 
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A. (cont'd.) two levels of benefits, you've got 
two types of benefits, why be so rich on both. 

5 I've seen other cases, by the way, in analogous 
circumstances, but not where the tort remedy was the second 
beneLit wei eoon tathink that's... .i.thinksthatiseaslikely outcome 
of allowing two systems to do it. 

Dee AWUPEE se aDo eMuSstard? 


DR. MUSTARD: Can I pose a few more questions in 


A this area? 

As it really addresses, tries to get at this 
question of the dilemma between exposure to something in the 
workplace that has a latency period, and then you develop the 
problem that's going to shorten your life, and the problems of 

15 companies' turnovers and how you put any kind of financial 


pressure in the system, and we learned in the testimony about 
asbestos, the way the Workmens' Compensation Board operates...I 
think I've got this right...that since Johns-Manville has closed 
its asbestos pipe plant - I believe it was in class one thirty-seven 
Cresomeching in that acategory,, and ves not, longer ,operatingtinsthat - 
20; so Johns-Manville no longer pays anything for any claims that come 
up because it's not longer operating a division within one 
thirty-seven, and that's shared amongst the rest of the firms that 
are still in that class. 
S0sin a sense if.vou, are arguing for,finaneial 
incentive for Johns-Manville, which still exists as a corporation 
oa though it really no longer operates within our framework, ina 


sense maybe that doesn't exist anyhow in any kind of compensation 


: 


kind of process, but on the other kind of the coin one does pick 
up...and this is not evidence, this is, I suppose, ad hoc 
inLoOrmaclon. ~.WuUtecolLporations which aresworking with chemicals 

30 and are concerned about the future and the fact that tort liability 


does exist within the framework it does in the United States, 
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DR. MUSTARD: (cont'd.) are extremely sensitive to 
putting onto the market, either for someone to use or manufacturing, 
anything which is a potential carcinogen, and indeed they are going 
to great pains to try to maintain some degree of prescreening of 
therrevrocucts,.and one gets the impression that part of the 
incentive for that is the risk of tort liability. So it's not 
in the compensation section, but it's an incentive to make sure 
VOurMaCt@l ce: Leal. 

I wondered if you had given any thought to what might 
be a suitable financial incentive program or economic incentive 
program for corporations to take up a very positive approach to 
the sensitive question of minimizing exposure of the work force 
and the population, recognizing that historically, pricy to 1970, 
our knowledge base was not such that one would sort of be able to 
do it because we didn't really have the appreciation which we 
now have. But having gone through all of this, and seen all the 
tremendous problems we have with the existing systems, is there 
any kind of economic incentive plant that. could bewout in, to ensure 
that the corporate side of the world is under strong incentives 
to give very high priority to minimizing risks? 

THE WITNESS: Yes. Well, I think there is, in this 
respect, that there are very direct methods, in the abstract at 
least, that can be used, and those can involve the fines, they 
can involve the threat of a shutdown, they can involve the 
assumption of the assets of that corporation in a world in which 
that corporation flagrantly violates...or forget the word 
flagrantly - substantially or continues to violate health 
and safety practices as set down by some agency. 

Now, the world as you described it may be the 
best of all worlds, where you don't incur all of the unpleasantness 
and headaches and costs of lawsuits, but watch the AmeoLcans Go 1k, 


and base your behaviour on that. 
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A. (cont'd.) On the other hand, I'm not sure 
that the behaviour is entirely salutary or ideal, because you 
are dealing with a lot of uncertainties. What may be thought of 
as a safe product today may indeed turn out to be made with 
ingredients that tomorrow become the source of, understood to be 
the source of damaging one's health. 

All of that uncertainty means that...well, there 
are lots of problems associated with that uncertainty, including 
is it really fair to sue an employer tomorrow for using a product 
today that we think of, what was widely thought of-as safe. 

On the other hand, the individual worker or the 
survivor or the family of that worker ought not to bear the burden 
of that either. I'm not suggesting that they should bear the 
economic burden. It seems to me there are ways to do some of both, 
but if you are persuaded that the way to get employers to really 
clean up their act is to use economic incentives - and certainly 
professionally I could hardly argue otherwise - then I say why not 
do it directly. Why not just do it CUrecriy? 

"DR. UFFEN: Could I ask a question here? Have you 
any advice to us, though, about what to do about a situation 
with latency in the background, where the employer moves out 
of the jurisdiction, leaving the cost for the rest of the 
industry that doesn't move out and the other costs to the 
employees who can't move out? 

THE WITNESS: Well, there is one answer Chace. 
think most of you would find unacceptable...I don't know, but 
my guess is you would...and that would be to move from a 
provincial system to a national system, because in a national 
system movement obviously could go on interprovincially and 
employers would not .be able to run away on© escape the costs 
that they are responsible for, so that one argument would be to 


do that, and in fact my own feeling is with a casual understanding, 
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THE WITNESS: (cont'd.) a very casual understanding, 
that not many people are seriously speaking of moving toward a 
5 federalized system here in this country. 
| Aside from that, I don't know the answer except to 
: suggest that there are ways in which employers perhaps could 
be required to post bonds, and that it be understood that those 
bonds be used...that that bonding arrangement be used to help 
defer costs that that employer may incur in the future - present 
be or absent. 
Absent doesn't necessarily mean they move on to 
B.C. or Quebec, it could.be that they go out of business, they 
go bankrupt, the proprietor dies and the business closes because 
they are not there. 
| 15 SO arrangements could be made where...I say 
arrangements...one could envision a situation where that might 
be put into place, but I'm not aware of any with your kind of 
scheme. In a system of insurance as we have in the States, 
self-insured employers are required to post bonds in order to 
Makewcertdingihaleitetheys go out of business the costs that are 
20| theirs are to be maintained - at least for some future time. 
Secondly, the bulk of American employers purchase 
insurance through private carriers, and the question is, what do 
you do if the employer goes out of business and no longer has a 
carrier, or if the insurance company goes out of business, and in 
Be our systems the normal situation is - it's not entirely true, but 
Enesnonmal sitiviation is that those firms that have the privilege, 
with quotes, of writing workers' compensation insurance in a 
state are obligated to pick up the claims that would fall upon a 
now-bankrupt insurer...that has disappeared from the scene. 
DR. UFFEN: You have dealt with two very interesting 
30} possibilities - the firm that closes down for whatever reason, the 


firm that moves from one province to another. What about the 
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DR. UFFEN: (cont‘d.) international situation? We 
have been talking guite a bit about the American situation... 

THE WITNESS: I apologize for that. 

Drei ON een athenOntariOw..1O, thats, quite 
atipright. There 1s quite a bit to learn. In fact, it may be 
very pertinent to our investigation that one of the situations 
is that the parent owner is an American firm with headquarters in 
Denver: 

Have you any advice to give us about that particular 
situation? 

THE WITNESS: I confess that I would like to think 
about that and perhaps prepare a response to it perhaps later 
today, but I don't feel very comfortable at this minute doing that 
because it would be very much off the top of my head. 

There may be...I have to think there are analogous 
problems that our legal friends have encountered in other areas 
Or in parallel areas that perhaps might give us some guidance, 
Duel Can't... .maybe it's the hour, maybe it's me...but ©T can't 
ChinkeOleanything right off the top of my head. 

DR. UFFEN: I don't suppose it's very easy, but we 
have had testimony fairly recently where it would appear that 
the policy decisions were being made outside the country, and 
even the inspectors, the public health employees, felt that they 
were directed and responsible to the parent organization, not 
to the Canadian corporation, and this makes the question of 
incentives or disincentives a very complicated one, so I respect 
VOUreLegqueSstU LO think about it. 

THE WITNESS: There are, of course, analogies where 
you have a decentralized system and the employer is operating a 
main office in a different province. In a sense, the future 
of a Manitoba firm with a branch in Ontario may give you exactly 


the same kind of problems - no access to where the decisions are 
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THE WITNESS: (cont'd.) made, and no tools’ or no 


clubs or no penalties can be readily imposed by this province against 


that head office that is absolutely prepared to close down in 
London or Toronto or wherever it may be. But I would like to mull 
that over, and perhaps have John give me some wisdom on that later. 
DEB UUL Ri eet oe ocarkman COULa.. 

THE WITNESS: Mr. Starkman. 

Die DUPE ee COULQeL \ust..gO back toOuthe: mMainiine 
10/ point that he raised to your well-taken advice that reliance on 
the occupational health regulatory regime is the best thing to do. 
In other words, use fines, shutdowns, etc., as your principal 
incentives for maintaining a healthy workplace. 

Without quarrelling with the general proposition 
you advance, the problem is that an occupational health regulatory 
a reqamenwill basically only provide you, in most cases, with a 
healthy environment once you have some knowledge of what it is 
what kind of hazard you are trying to reduce - be it the hazard of 
an accident or the hazard of a particular disease. 

At this point, a very important linkage - which is 
20} that in many ways you cannot trigger the operation of your 
occupational health regulatory regime until you have someway or 
Otiereidentritedewhateit is’ that you are trying to regulate. 

Now, at this point, of course, you can say, yes, 

the public sector itself can do a great deal more in terms of trying 
Systematically to identify potential hazards, and we've got a study 
25/ of our own on that. You do face thougn, U think, a situation. there, 
in any of a number of instances that the knowledge or the potential 
knowledge of what is a hazardous substance is going to be found in 
a firm itself. It may even someway or other be linked to that 
envelope term of industrial secret, and at this juncture one can 
perhaps think of tort liability, perhaps as an incentive that might 


30 
lead employers that much more to disclose the fact that they may be 
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DRe DUPREse(Ccontias): susing in.a particular process a 


Substance that might be hazardous? 

THE WITNESS: Or it might cause them to do precisely 
the opposite. 

DR.. DUPRE: Could you. expand on that? 

THE WITNESS: If I were an employer who detected a 
disproportionate number - which might be two or three or four 

cases - that I was very concerned about, suspicious of as being 

10| a likely product of working in my workplace, what you are telling 
me is I have a profound incentive to try to hide that, disguise it, 
to prevent word from getting out, and keeping workers from sharing 
PhacwincOrmatiOuawith eachsother, and getting doctors not to report 
that. By the way, that is, of course, something we haven't talked 
about - the possibility that a legal requirement be imposed on the 
15} medical community, as exists in some jurisdictions, that they must 


report to the workers' compensation authority instances of what 


they believe to be industrial injuries or illnesses. California 
Hasesuchia, program. 

But what you are telling me is that fear of tort is 
on going to cause me to cover it up, to keep it from getting out, as 
opposed to doing what some employers in the province are now 

doing. Now, there may be plentythat are covering up, I don't know, 
but I can tell you one instance and I suspect some of you are aware 
of it, at least one instance where...and there are plenty where the 
employer was the one that initiated the claim...but there is one 

25| instance where the employer wrote the WCB and said, Holy Cow, I don't 
know what's going here but we need some help because we think we 

have three cases of mesothelioma come out of this establishment and 
we don't know what to make of it, but we need help. 

[MesmOonen OL your large. ..one of the, largest 
multinationals operating here in the province. 


a, I wonder if they would have done that in a world in 


3.87 (6/76) 7540-1171 


ead a iin) 


xe as er a 
| whopetg tnfveiogeg & at giitey (.b°2anps 


Pit bras ‘ 


.. © 


vy fac ipa. yy oF seers oavet 3 hip cs mn 32 70. 708 


‘ - 


“gn oo Seaqgee voy Bbieod.. 3 ATI, 
ero F-2T . -OQaNtIy 


. 


210i cicewe, <suota Baonseanvo ae? new I tant 

[i rs ; ratiw ,osaeleyrcw th nl Dei toa.2 s4 Gosep. ih 

we ree ist of yt cv avigasond baie org s. ve 

—s r [% atet: owiteeed Brg too paltcen see ¥ bow the ier se oa | 
A ar rnc inito pose dfiw solaamietal sage, 


il cae 


-_ 


eF 
of 
| 
? 
) 
] 
Pa) 
< nd 
wv 
' e 
ks + 
~ 
& ° 
~ 
a 
wv 
€ = 
Poko. 
= 9 
Les 
> 
ab: 
he 
S 
4 


sim leds. , bard inv} sco of atehte 9s) 4a haumepe teoeiee 
few Ic otncdanh yal tie pn enegnoh ‘niessov ef e: a 
abmsohiiad geentil so earstal Dsies weal ol <a ovnited “e 3 
panaters on rl 

a 2309 $e 2zagd 2609.4 Prilied sts. soy Jane tod 
i Jo porlsdep goal Sh que oi .ge 24 gavor Ca) em gm 08 te 12 OF 
wo soorves 7 'G., 1s yoigie snes. zeny dads a8 $2 2 20930 | 
ward tok | ,oW podzeved O28 sane vinale ed ee evicis, eg 
ihwe 826 soy Jo Goch s9agee [hs cuaeeend SHO) AO 
i? gundw ySobl@ yee. creds Stiles « rt ody wocetent, 
fis) | sdf¢ fu5,..@inie ans bgae stinks Jeeta (ene pe 7 ; 
nob t ,wOU gba tte bes sl wid aionw aayeligne Bi tt oe vette 


iw idk? ow ) Soerd elon: ‘goncie isang ~ enone ape me rad 


bin gnemfacidadke edt (IO (30g waned a eee 
; a ast Lesa 1 ay 7 + 38, pe _ i o at 


ara € aid 90. OO Lent 
a 
yoni 


wats 


oth giaie han ahs 


= 


- 59 - Barth, cr-ex 
THE WITNESS: (cont'd.) which they could have been 
held up to tort action. 


DR. DUPRE: I take your point, but let me perhaps 

try to design it just a shade more specifically. Supposing we posit 
a situation where you have a no-fault workers' compensation regime. 
However, the sole ground for a civil suit against an employer might 
lie in the failure of that employer to have disclosed in the past, 
at the time that he got some knowledge that the substance micht be 
10; hazardous, the information that that substance might indeed be 
hazardous. 

Now designed in that sense, is there possibility of 
an incentive here, of an additional incentive to disclose? 

THE WITNESS: Well, one certainly could visualize 

a situation where that could be done and create that incentive. 

ba Again, I think it creates with it the possibility 

of a disincentive. 

There are, and certainly asbestos has unearthed this, 
there are issues like what is it reasonable for a responsible 
employer to have done who has learned that this was a hazard, and 

20| that then becomes the focal point or the controversy or the 

iMti gation. 

There was an obscure master's thesis prepared in 
Taiwan that indicated there might be a link between that substance 
and deaths...or animal studies don't make it quite so obscure, 
although certainly there is plenty of good scientific work being 
25) done in other countries. 

What worries me, Mr. Chairman, what worries me is... 
DR eR DUPRE came Dat, Chat wind oOf.surt could be 

SQ Les coe COSt | on. 

TiRAWEUNCOos Bela tetiatbakd noo. suit, isn tyreally 
settled on the issues - on the issues that you would like it to be 


30 
settled on, that we could agree it ought to be settled on, but 
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- 60 - Barth, cr-ex 
THE WITNESS: (cont'‘d.) thateiete’sy settled for the 


wrong reasons, dealt with in the wrong way. 


DR. DUPRE: Not least because, perhaps, it relies in 
the first instance on the capacity of an individual to launch a suit 
Solo sue tain 2 t. 

THE WITNESS: Very, very definitely. His ability 

Or her ability to identify the right attorney, etc. 

DR. DUPRE" Well, okay: 


Now, that being the case, let me run the following 


10 


up your flagpole, if Mr. Starkman will give me one last crack at 
this one. Suppose you had a situation where you have a no-fault 
workers' compensation system. However, the right that any 
individual might have to get into a civil liability suit would 

be vested in the compensation agency, or for that matter, in our 
system, in a minister, and such that a person could take civil 
action against an employer - again, solely on the grounds that 
that employer had failed to disclose the hazardous nature of a 
substance at the time when he first got that knowledge. 

THE WITNESS: That's a little more attractive, but 
| 20| we can make that process much more direct again and I think...here 
| I'm on very shaky ground as to the nature of the ability of this 
particular board, given the Statute...but certainly there are 
precedents where the board can say, look, here is a worker who was 
injured and we think that the responsibility is whatever...willful, 
Or whatever...and we are levying a triple penalty against you, the 
4 employer. The money need not go directly to the injured worker. 
The worker is dealt with in the compensation arena. But based on 
what we found in our proceeding, we are going to fine you, we are 
going to make you pay three times this and you can help finance 
our new computer system or whatever, but you are responsible. 
Whivemnvolve a Civil action? Why not.’..that is, how 


30 
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THE WITNESS: (cont'd.) to satisfy you - given the 
power to do it when they...on the basis of the decision that they 
reach in an individual case. 

DR. DUPRE: Possibly only because, of course, in 
the accident situation you can relate it to the case of that 
individual. In an industrial disease situation, perhaps what a 
jurisdiction with the kind of scheme that I have in mind is doing 
is flagging to an employer who introduces a new substance into the 
10} workplace - look, you know, we've got a regulatory regime and you've 
got all that kind of stuff, but just in case, you know, you want to 
think through again, making sure that we know about your industrial 
hazards, you know, here in this jurisdiction, by Crackey, you know, 
we've got a possibility that twenty or thirty years from now the 
attorney-general might come marching down your throat with one hell 
Of a long and costly liability suit that could have involved a 


whole bushel-load of possible claims down the line. 


15 


I'm just wondering if that doesn't alter, just 
subtley again... 

THE WITNESS: Two things, with all due respect. 
Deere eee ea btere the. 

THE WITNESS: The concern that brings us here today 


20 


pesoneethatedocsn't surprise us now Or in the future, and that is... 
that's not the future problems...we have asbestos, we have a disease 
now, we'll have in the future two sets, say, but it's not a problem 
of the new substance, the new method, new process that gives arise 
25/ to disease twenty years ago. That happens 

Die DUPRE sw elhat 1s correct. 

THE WITNESS: So in one sense...I'm not suggesting 
that you drop your line of questioning...I'm just saying that the 
way 1s easier for you because asbestos, to my way of thinking, 
doesn't let me forget. 


30 
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UR Ur Ries Liat 15 Correct. 
THEPWATNESSt 9 -. yOu might want to explore...and I'm 


embarrassed to say I'm a very poor person to help you to do that 
today or whatever...but you might want to explore our experience in 
the U.S., with TOSCA - the Toxic Substance Control Act.- because 


what it sought to do was to use a federal process to deal with the 


matter of uncertainties that occur precisely because we know there 
are always new substances, there are new mixtures, there are new 
+ methods by which they are being heated, or new temperatures to which 
they are being submitted, new processes, new substances, new 
products, and the concern that while we may not think they are 
harmful today, we don't know, and should any employer or any 
individual have the right to simply willy-nilly introduce this 

45; and then play the Russian roulette of wait and see if the stuff 
turns out to be dangerous as anything. 

So I apologize, I don't know if there is anything 
like that here, but there has been an effort to cope with it - 


not through the compensation arena - with our Toxic Substance 


Controle aAct eit s four vears old now. 
20 DR. DUPRE: "With respect to the kite I've just 
Doch@oly tig peay ane way, .lr. Sarth, I fully appreciate, as you do, 
that this is not a way of coping with the asbestos problem now, 
given what's known. But the reason why I've flown it is that one 
of our responsibilities, of course, is to learn from the asbestos 
experience and to point out such things as perhaps learning from 
that experience might provide incentives for safer workplaces in 


the future. 


Mr. Starkman, you've been very generous and you 
undoubtedly should have all the time you need. I'm just wondering 
if perhaps this is not the time to break until two-fifteen, and 
then we shall hand it back to you? 

MR. STARKMAN: That's fine. 
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THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: May we resume? Mr. Starkman, you are 
Sriuuinate bats 

MR. STARKMAN: Thank you, Mr. Chairman. 

MR. STARKMAN: Q. Before the lunch break we were 


= 


ae talking about the merits of imposing a civil liability upon employers 


for injuries caused to their employees, and I was wondering...well, 
in that context you suggest that direct penalties might just serve 
the same purpose in acting as a deterrent, and I was wondering if 
you were aware of any of the states having taken an active part 
: ¥s in criminally prosecuting employers who find themselves ina 
| situation as the Chairman was identifying - that is, an employer who 
had, perhaps ought to have had, knowledge of the existence in their 
workplace of a dangerous substance - and what occurs to me is that 
at least in our criminal code there are a few sections that would 
be directly applicable, although rarely, if ever, applied. The 
20; first would be criminal negligence causing bodily harm, and 
criminal negligence causing death, and there's also sections which 
deal with the question of recklessness, and usually they are applied 
in a motor vehicle accident type of situation, but to my mind they 
could equally apply to an employer who might find himself in that 
particular situation. 

Are you aware of any of the American states taking 
up the question of criminal sanctions in this way? 

THE WITNESS: A. The answer is no, I'm not very 
much aware of it, and I think part of the reason is that since 
Lnemwegislationsormlov0, by and Large! much’ of that. .{most*of those 
questions have been moved from the state arena to the federal arena, 


30 
and so many states don't believe themselves to be in that business 
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- 64 - Barth, cr-ex 
Am CONtt sap any once noen fact .~.the majority of 


states don't, and so it's not a pertinent question for them, but 


instead they leave these activities to the federal occupational 
safety and health administration. 

The states and the federal government have been loathe 
to use criminal remedies. Now, I'm not sure I said this morning 
that that would be appropriate, but if I didn't, I would certainly 
Save NOW, Dut you Can «do #hotiyatThere scancbe j..certainly, there 
10/ Gan be civil...there can be fines and there can be noncriminal 
penalties imposed, but I would suggest the answer is that the U.S. 
has been very slow to proceed in this regard, and the states have 
been very slow. 

O° ProOuUecsS <r. 

16 A. My understanding is, too, by the way, that that's 
true for much of the world. It's not just the North Americans. 
It's not uncommon in Europe to avoid using, quote,,tough or harsh 
measures of that sort - even where they have the access to it, 
it's very rarely employed. 

Q. Have you ever had any occasion to inquire into 
20; the reasons why that would be, why they would be loathe to use 
those sanctions even when available? 

RO eon, tCerteal yvarnowe. 1, mo really not 
equipped to answer that. 

hee The sie Guess.n.L Dorroweds this.Act. off the 
desk, but it's section eight of the Act that does deal with third 
a Hate clad mseaneOntario, that ‘exist co [jwonderm if),vou had any reason 
to inquire into the Board's interpretation or application of that 
section? 

Awe NO eedietiaven: Garr ars tarkman.?ull confess «that 
I haven't thought about this in a year's time, so I apologize. 

2) 


— 


ee Weld meilrdomut tthinketiwwaspy but -even,.so L think 


30 That wasn't in your mandate, I guess? 
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- 65 - Barth, cr-ex 


A. (cont'd.) I came across it a year ago, or six 
or eight months ago, and have really not thought about it since. 
Are there any questions, though, other than of 
specific language here? 

Q. Well, I was just...that section, section eight 
and it has many subsections, but essentially I think it deals with 
a situation where an employee might have a right of action against 
someone other than their employer for an accident caused while 

10; they...during the course of their employment, and the questions 
would be how many such elections were made to take the civil cause 
as opposed to taking their remedy at the Board, etc....whether when 
the Board has a subrogated interest whether they pick that up and 
what sort of settlements they in fact get, how vigorously they 
prosecute those.: claims. i thinks yoOuljustr rounded out the picture, 
= but if you haven't look at them I guess it's not a matter really 
worth delving into. 

A. I think I had better pass on that. I apologize. 
Q. I would like to go to the adjudication process. 

I know you touched on it with Mr. McCombie, but I have some problems. 


I'm just wondering whether your review of the files might have 


20 
indicated the answers to some of the questions that remain in my 
mind. 

Now, we understand that the...in an asbestos claim 
the recommendation often comes from the ACOCD to the adjudicator 
who has the benefit of the guidelines in terms of making the 

25 decision, and has de jure function to make the decision, although 


their decision is greatly influenced by the recommendations of the 


doctors and the advisory committee. 

A. I think you want to be careful there. The 
advisory committee very, very largely deals with asbestosis. 

OF wYess 

A. And when you talk about the guidelines, by and 
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A. (cont'd.) large it makes sense to limit that 


to cancers, mesotheliomas and cancers, as opposed to asbestosis, 

so that occasionally there is, as I mentioned this morning and in 
the report, a rare cancer case may get to the ACOCD, but if it 
involves the ACOCD, by and large you are not talking about a claim 
that will involve explicitly the use or otherwise of a presumption, 
because you are dealing principally with asbestosis, all right? 

Us 2 es. 

ey et ME rea a okey 

Oe 


Was there any indication that the adjudicators 


10 


would meet and share their...exchange information as to how the 
cases were being decided? Did your research indicate they would 
have discussions or reference to cases that were recently decided? 
DR. VUPRES In cancer claims? 


MR. STARKMAN: QQ. Well, yes, we could deal with 


15 


cancer claims. 

THE WITNESS: A. You mean the claims adjudicators? 
QO. Yes. 

A. Well, there is someone in the room who could 

20; comment on procedures, formal procedures the Board has. So far 
as I know, there is nothing that I came across that suggested 
that there were such discussions or meetings, formal or otherwise. 
Q. I guess the issue I would like to deal with is, 
when you talk about things like publication of Board decisions 
and the whole issue of whether that would be of benefit or not in 
25/ the sense of both the adjudicators being aware as to what the other 
adjudicators, and the claimants being aware, the public being aware, 
do you have some opinion on whether or not this is a positive 
benefit, to have published decisions of the Board? 

A. I don't have terribly strong views. It's very 
HardeLOsargue. 7... think it's very hard to argue against making 


30 
information available that already exists. 
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A. (cont'd.) On the other hand, in the cancer 
SaseouspetCif1CAllV.... Mean, let's trveto sort it out. The 

asbestosis cases, with exceptions, are fundamentally - the decision 
emerges from the ACOCD, it is their decision - practically speaking 
PieeistneL rs; 

In the cancer cases, the vast majority of them do 

not go to the ACOCD. Where those decisions are made, the majority 

of them are made by several members of the medical services division - 
re One or more. 

QO. Yes. 

A. Those decisions are decisions that usually don't 
involve any kind of written statement, unless you would consider 

a written statement like two sentences on a form that is sent 

15| back to the claims adjudicator saying ‘clearly this falls within 
the guidelines, let's compensate him', or 'we've checked this out 
and there is no reason to compensate', or 'this cancer isn't 
caused by asbestos'. 

That, then, essentially is what causes a claim to 
be denied, subject to the appeals process going up beyond that. 
zp I'm not sure what kind of written decisions one would 
expect [oO see rrom that. Would it be a score card, a tally sheet? 
Obviously not the same kind of information as you would on a 

written decision, as at least I envision a written decision. 

There is something like a score card that the Board 
pe provides periodically- how widely that is disseminated, I cannot 

tell you, but there are...there is an annual statement by the Board 
PrRLIeenUnbenOreOCCupaLLOnal disease claims...it's very limited, 
it's very limited, and almost certainly doesn't qualify for what 
you mean by a written decision. 

So are you talking about claims that are denied at 
30) the appellant level? 


QO. We can get to the appellant level. 
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POEL see aie kh wee 
Maybe we'll deal with that now. 
Rider Lot « 
You mentioned that few claims seem to go to appeal. 
. Very few. 
. Can you suggest a reason for that? 


OO YP O PP O PP 


I cannot. I'm not...I mean, one would have 


to speculate. We are dealing with all of the uncertainties that we 
, 10| did this morning - the question of why aren't people who may have 

: an occupational disease not filing, or taking advantage of their 
legal right. Why are people who have access... 

Q. But they may not know. Those people may not know. 
Ree ie Case Cit. 


Q. But these people, if we talk the appellant process, 


us according to the Board's form letters are explicitly that they have 


the right to appeal when their claim is denied. 
A. Yes. 
Q. So they assume that they do know of their right 


to appeal. 

20 ReoeOrecourse.. LL just meant by analogue, we are 
asking a question why are people not doing what they have a ‘ieee fake 
to do, where the costs of doing this to them...at least the usual 
economic costs...seem to be very small. They don't have to retain 
counsel if they don't choose to, they can still press ahead. 

The amount of time of their own time that would be involved in this 
fecind ot thing isn't terribly great. 

Are the psychological costs of seeking an appeal so 
large and intimidating as to prevent them from doing this? It's 
possible. 

Is it that they are so persuaded that they can't 

| - either provide additional evidence or that the case, that the 
decisions have already been made in advance...if they have lost 


387 (6/76) 7540-1171 


: = 
: ara : 7 
xa-% ee 


1ed 2h 
1) fay, 
| 
4 - 
— a W * vy 195 ! 
() “yaork Lave : S ey VSO SE 
. yt , 
pel 25.4. i? rult pote, fa atte 3 4 Sar 
| if ce 
' SS S06a LPEnT VISE 
eS | J 7 rk ifs et ne 
-_ 
J ee 8) 8 A fi; a no? had 


- ah wip 


a 16 Pi cee 1a ia _ tagie 


e fs ont ae 

6 ©@ } > - af 

ig: a ute. “Mas intel’ +n iyeis ae 
mit 3 | 

ne 


m7 - . 

: 
ie re Se | - Sa 
rear on 7 ae a be :% 
et Lee _ 


a a 


+ nee nels ay pebmgpei “0 
eft! Gadd 0S <A haste’ fay) barat enylaise 


sn “ae srl el 


anton _ 
ty 
7 


- 69 - Barth, cr-ex 


A. (cont'd.) once, the same agency will deny them 


again in the future? I don't know. 

I don't know what the answer is. All I can tell you 

is that in light of the way the problem was presented to me initially - 
namely, there were lots of workers who were very unhappy with 

workers’ compensation in Ontario, lots of complaints, lots of 
grievances and the like, without questioning that my personal 

reaction is one of surprise when I found how few of these 

ie individuals pursued their legal rights to the end. 

Q. Of the ones that do pursue their legal rights, 


do you think there might be a benefit in the publication of those 


decisions? At the appellant levels you often get...you usually do 
get...quite a...you get a longer decision, with reasons and analyses 
q5| Of the evidence and those types of things. 

A. Well, if those kinds of decisions are provided 
regularly, and for reasons that I shudder to think about this 

kind of requirement wouldn't prevent those from being written in the 
SULULC a CucneinverCactions, tonit<is.vyes.© Iethink?dit-woulld bewa 
splendid idea. 


20 Of dedon’tyrecall,in, thesstudy-any separation 


between a fixed-site and a nonfixed-site claimant, is that correct? 
The files you looked at, I assume that they had some...there were 
claims from nonfixed site employees? 

A. Oh, absolutely. Yes. 

Pe Oma VOU, nOtcLCe any. a... 

A. Or from multiple fixed-site employees, because... 
OF Yes; Obviously. “And I don*t want to deal with 


those, not the multiple fixed-site, but the nonfixed site, being 


demolition workers or constructions workers. 
A. Yes. 
30 QO. Was there any noticable difference in the 


treatment between those files, or were you looking for that type of 
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Cee Cole Cc weO1 Tt Lerence? 
A. I don't think there was any, except for one 
Moeeat Vetus Meco le. Slaky on Chatee.sDUL Cneeis. that 
with essentially multiple employers, the need for the Board to move 
ahead rapidly...the Board needs, as you know, three forms, or would 
like three forms with which to proceed. The claim can be started 
without any forms, can be started almost in casual conversation, 
but there are the three forms - Six S, Seven S and Eight S - and 
the problem is that there may be multiple Eight S's that are 
called for, and in the presence of multiple Eight S's, or multiple 
employers, there can be some delays in terms of identifying them, 
but I can't really say this will slow down over the longer range 
the handling of the claim. 

Peon tetiank wSO. 9. (AOU ty Lnank so. 

There are, of course, possible...there are instances 
where one of those employers will raise a question as to who is 
the liable employer. That will not affect the claimant. That will 
create a guestion for the Board, but it won't affect the claimant 
or the handling of the claim. 

MR. STARKMAN: Those are my questions, Mr. Chairman. 
Thank you. 
DR. DUPRE: Thank you, Mr. Starkman. 
Miss Jolley? 


CROSS-EXAMINATION BY MISS JOLLEY 


Gee = (would slike to start with the ACOCD,-"and’*one 
of the things that does not appear in your study..-.you mention the 
fact that five of the members come from the Ministry of Health or 
Labour, and they do come from the chest disease surveillance 
division, or whatever that is called. You don't deal with the fact 
that they are the same people that are surveying these workers 


initially, and we have had evidence to indicate - including Dr. 
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Q. (cont'd.) McCracken's critique of your work - 
saying that in fact the Board doctors place a good deal of weight 

on the chest surveillance findings, and I find it a little worrisome 
in the fact that the same people that are initiating claims are 

then being reviewed by the...or rather they are being reviewed by 
the same people that in fact may have stated they didn't have 


asbestosis, and as a result of their own personal physician they 


may have gone to the Board and then if they are lucky enough to get 
10| by the two physicians - in the sense, that they are then referred 

to the same physicians that were doing it originally. Do you see 
that as a problem? 

A. Well, I see it as a potential problem, but it 
may also be an almost inevitable kind of situation where there 
are relatively few doctors that either are willing or able to do 
this type of thing. 

One of the issues that comes up again and again, 


and it's very hard for me to comment on it because of my own 


discipline - or lack of it - is the relative rarity of people who 
are well-qualified to do this, so you may find some overlap in 
29| personalities, in people who are actually wearing two different 
hats in this process. 

I confess the problem had not occurred to me until 
I saw that in the transcript, and was unaware that that might be 
the case, namely that Dr. Dyer and Dr. Stewart placed that great 
weight on the product, say, of individuals coming from the Ministry 
25) of Labour, and that they in turn were individuals who appeared on 
the ACOCD. 

That connection had been missed by me, I confess, 
and I learned it last night. 

DP a tawoOule lake worexplore:a dittle further your 
conversation with Mr. McCombie about the politics and the guidelines, 


30 
and one of the senses I have in reading your study and in reading, 
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Q. (cont'd.) indeed, the Workmen's Compensation 


Board's submission to the Royal Commission is this sense that it is 
a rational process of the development of these guidelines, and 
Davingebeenea participant in the quote, rational’ or irrational , 
process, I wonder why you hadn't pursued the politics around the 
development of the guidelines. 

For. example, you do state... .and this is a little bit 
off to the side...that in 1975, the asbestosis claims went up 
10} significantly - especially at Johns-Manville - and you don't draw 
any conclusion as to why that might be. 

Did you explore the potential politics around that 
issue at that time? 

A. Not the politics of it. My understanding was 
that there was some change in the economic environment around J-M 
We at the time, and that the increase in claims was attributable to 
GhiciecCOndi1 ci On. 

Oe Sith dey yh 

A. Now, that may or may not be true, but certainly 
the record across jurisdictions and across time is that during 
99| Periods of economic recession or during periods when certain 
industries, at least, are going through difficult times, or 
certain plants are, that there does seem to be an upswing in 
claims that emanate from these as workers either are laid off or 
near layoff, or whatever - begin working fewer hours and the like. 

I didn't believe or have any reason to suppose 


25) there was some political process that was at work that might 


have explained the 1975 swing up at J-M. 

Q. You were not aware of the fact that the stomach 
cancer issue was in fact an issue in the 1975 election? dopa win) gs hee 
Ved flew ocm New lacLorm Of a DakLy within the... 

Peeve Wl se nonestily can terecall, although what 


30 
offends me about my poor memory in this is that I think you and I 
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A. (cont'd.) had some conversation about his, about 
a year ago. 

Os FP Probably. 

A. This was an issue that was raised by a candidate 
that you were actively...that you... 

Q. Well, I think it was actively pursued in the 
Legislature... 

A. In the Legislature, to be sure. 

Om wesewas the stomach cancer...or at least the 
laryngeal cancer was the subject of two Ombudsman programs on the 
CBC, the National Film Board has done a film about Emil Bertrand 
and it was a very highly-political issue at the time, and I guess... 

A. No, I was exposed to that information and I 
think you may well have been the original source, but my understanding 
was that in 1975 there were also some economic changes going on 
afe=-M. 

Q. And some amendments to the Act, I think. 

I think the thing that I would like to say...you 
suggested that there was very little political input into the 
guidelines as you saw. In fact, one of the things that we used 
in terms of pushing was Selikoff's study, for stomach cancer and 
laryngeal cancer, and the latency period essentially came out of 
the Selikoff studies - I mean, among others - but it was certainly 
used back to us when we worried about those people that would be 
denied compensation as a result of not meeting that particular 
guideline. We were told, well, you gave us the Selikoff study, 
and so I think there was some political input. 

A. Could you explain that? 

Q. Well, I think they took the evidence that some 
people were’ pushing upon them. and... 

A. Who? Who was that? 

Owe The NewrDemocratic Party ati the ‘tine ~eand' "the 
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Q. (cont'd.) labour movement, was pushing the 
Selikoff studies on the Board, to accept. 

A. Right. 

And you are saying that the Board...? 

O.) Tr think that! they accepted certainly the 
Selikoff studies in terms of laryngeal cancer, in addition to 


their own reviews and their own study, but the latency period 


certainly came out of, came strongly out of the Selikoff material. 


10 A. There wasn't much other than the Selikoff material, 


Meo keene Lov >, tO Se... 

Se Bpbep eh ae 

A. ...that would have been available. 

Q. Fair enough. 

Aa ASeevOue tay beorichnt.  l'*mi not quarrelling with 

POUL sOuUse Vallone. mM just saying that I think, rightly or wrongly, 

there just wasn't a whole lot else out there if one was going to 

find a number or numbers, and the Selikoff study was inevitably 

where one would turn, especially in those particular cases, those 

cancers, those sites. 

| 20 Q. In Professor Eissen's study, he talked akcut the 

: pact ethat you didn't deal with the issue of burden of proof in 

those guidelines - that the burden of proof appears to be that you 

have to meet those criteria in order to gain compensétion, and 

that puts an onus on the individual to meet the criteria, as 

Opposed tc putting an onus on the Board to meet a criteria to 

refuse claims, which might be a different approach. 

Do you have any comments? 

De Cs eC inke tliat ourights tiatet. dlan t+ 

PAalsemelndteacwauspeciiic question or a, specific issue, but 

my Own view is that even in the world in which the burden ought to 
39| be or is largely on the Board, the presence of a guideline - 

| which I have endorsed on other occasions and here this morning - 
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A. (cont'd.) does impose, obviously, certain kinds 
of barriers or hurdles for the worker. If the worker cannot meet 
those, it's not to say that the worker then obviously should not 
be compensated, but the guidelines do set up what are essentially 
potential obstacles, and by making them potential obstacles, 
it does impose the burden on those questions - how long were you 


exposed, where were you exposed, were you working near the substance. 


It does impose some burden of proof, and to some 
be extent that burden of proof cannot be avoided, I think, at least 
in some questions can't be avoided by the worker. 

It's not necessarily a question of where they 
worked, because that can be done by the Board. The Board can 
make the inquiry, can send people out, whatever, but essentially 
a question of time limits, exposure rules and the like do impose 
certain burdens that do fall on the worker. There's no question 
about it. I'm going to accept that. But it seems to me to be 
a...there are benefits to the worker in having that type of 
guideline. 

That is, there is a tradeoff and I would judge 
20; it to be one that the worker should not come out behind on. He 
doesn't lose. 

DR. DUPRE: Could I just inject a question at 
this point? With respect to the political environment that 
prompted guidelines, my recollection of your study, although sometimes 
Pe I mix it up with other studies that I know, is that you seem to 
recognize that in the case of the development of the AFDE guideline, 
the asbestos fiber dust effect guideline, there were political 
PECSsures at the Origin Of that, and I'm just trying to recall, 
was the time at which that guideline was developed roughly about 
the same time framework that you were referring to, Miss Jolley? 

SO they are all part of the same thing? 


30 
MISS JOLLEY: Mmm-hmm. 
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DR. DUPRE: Okay. Thank you. 
MISS JOLLEY: Q. In the files that you reviewed.. 
SHUR GWLINESes) A. Can. lt interrupt, though? 
Ow Yes. 
ia tan el ust comment” on *that? 
I think there are two very separate issues, and one is 


politicization of something to develop a guideline, and the 


other is what the guideline itself looks like, and if I'm being 
10; consistent with what I said this morning, my preference would be 
a system whereby a number of different parties - not simply the 
scientific community, not simply policital leaders, not simply the 
WCB, has the opportunity minimally to raise the issue of 'do we 
need a guideline in the following area'. 

Soif that comes out of a political process or as 
a2 a consequence of an impending election or convention or whatever, 
then sobeit. What I would view as something very different is 
if the product of that deliberation was too heavily politicized. 
imtacty a caon co Know why. qualify 1t6.% I would prefer it not 
to be politicized at all. I would prefer a system where it could 

99| be insulated from that, respectively insulated from that - not 

immune, but respectively insulated. 

Q. The guidelines are not entirely scientific 
statements though. Professor Eissen draws that conclusion as well. 

I mean, there's a lot of other things involved in 
the guideline, just as there are a lot of other things involved in 
25) setting standards, and it worries me that we leave that to...you 
didn't want uninformed people participating, that you didn't think 
it was necessary that the Board listen to the views of uninformed 
people around the development of guidelines, but guidelines are 
more than science. Would you agree that that's true? 

AA Absolutely. “Right. “I certainly agree. 


30 
| QO. “Therefore would it not be justified that those 
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Q. (cont'd.) people affected ought to be able to 
participate? 

A. I don't think I have ever suggested that they 
should somehow be prevented or excluded entirely. I think in reality 
the concern that I had was that if you had a group of eminent, 
respectable, professional individuals - again, not necessarily 

drawn just from M.D.'s, much less from the WCB - who would have 

10| to go through a very, very drawn-out process of, say public 
hearings, that might go on and on and on, and the input was 
largely repetitive and uninformed, I could visualize a process 


like that being very difficult for them to accept, to swallow. 


Picoinceitaemore specifically, al could sea them 


saying, 'I have better things to do with my time, I choose not 


18) to participate... 


Widtmeeewouljelikelto do is to structure 1) in such 
a way that you can encourage the very best people that you have in 
“the province to be willing to participate in that kind of process. 
Notato hola sthem up to.a process that they might find to be of 

20 little value and very costly in terms of time. 

| So the comment that I made, which I think may appear 
Mnmchemncpore mtnenasceks to ,balance that, all right? But certainly 
I'm not saying that the only people who should be allowed to speak 
or the only people that can come forward would be senior faculty 
members from the University of Toronto medical faculty, or whatever. 
25 Q. I would hope not. 

om epoOriy 2 

Ope ae wo GC. hope NOt. 

A. No. And indeed, and indeed, maybe this ina 
sense slightly reiterates the discussion I had this morning with 
Mr. McCombie. I would hope that some of it could be done by 


30 
representatives, say, of groups, rather than all the members, 
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A. (cont'd.) individual members of the groups, 
coming forward and presenting positions and whatever. 

Q. Can I just explore with you in the experience 
you had of going through the files that you did, one of the 


frustrations we have had in the labour movement has been the issue 


of exposure - how long, how much, where - and it has been a tough 


one because we have had to rely not on company data or Ministry of 


| Labour data - mostly because there is none back then - assumptions 
| seibare being made sometimes based on present conditions, and a lot of 

: the work that we do in terms of our claims is to put together a 
picture of past experience, past jobs, interviews with other workers 


who talked about not being to see across the room, and that kind 


of thing, and I wonder if you have any comments on the problem of 
2 the exposure data, that you saw in the files. 

Did you see that as a problem? 

A. Well, my impression was that the work done by 

the claims adjudicator, when they were asked to JTOLOUs Or ithe 

field people go out and try to better understand what the environment 
Wos auathestime, was done ...first of all, it wasn't done very 

20/ often. It wasn't needed. It didn't seem to be needed all that 
often. The issue of compensation or not, size of compensation, 


didn't revolve on that issue all that Much out Ll. know there are 


some cases, some very important ones, where it did. 

It didn't come up all that much, number one. Number 
two, where it did, it never appeared to me that the field 

“ inspectors were, say, ona terribly tight schedule, so that somehow 
they had to get everything ready and back in two days because they 


were going to be assigned to something else. I have the feeling 


that they were prepared to invest whatever time PheveacoulLdmtcontry 


to come up with answers. 
30 On the other hand, answers are very hard to come 


up with, and in some instances one can shrug their shoulders or 
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Awe (cont'd. ))-throw up theim hands sand ‘say.,..look,. .we 


don't even know who the fellow employees were, and we don't know 
whatever happened to the establishment - the establishment isn't 
there anymore - this is fifteen years ago or twenty years ago, and 
I think what you are left with, in some instances at least, are 
unanswerable questions on issues of how much exposure was there, 
what was the exposure like. 

Now, on issues like that it seems to me you have 


10 
andvious issue of benefit of doubt, willingness to accept that if 


a certain kind of substance of a certain kind of process was being 


used in an establishment, that indeed the worker who pursued that 
line of work was likely to be exposed or not to be exposed, and 
again, there is plenty of uncertainty, plenty of unknowns, it's 


very unlikely that you can reconstruct accurately what the 


:. 


20 
25 


: 30 


conditions were. 

I don't know if that answers your question or not. 

I think the Board was conscientious, it was not a common situation - 
at least claims didn't seem to hang off it - on whether or not this 
was the situation, and it was a frustrating problem for them. 

DR. DUPRE: If they are left with unanswerable 
questions, was it your impression that the benefit of the doubt 

was invariably applied? 

THE WITNESS: Why did you have to ask that ‘invariably'? 
You don't want to rephrase that? 

DR DUPRES eel ul probably try.in a moment, .but 

goe ahead On 1b. as, 

DR. UFFEN: I was raising the same issue, but in a 
slightly different way, in that you have dealt with the guidelines 
and you drew attention to the two guidelines that were apparent 

for asbestosis - a clear and adequate history of occupational 


exposure to asbestosis, and secondly a diagnosis of frank asbestosis. 
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DR. UFFEN: (cont'd.) The second one I have no reason 
to disbelieve that that's a medical decision best left to the medical 
people, but the first one - a clear and adequate history - seems to 
have been decided by the advisory committee on occupational chest 
diseases, which is made up of medical people. 

Now, what I have never been able to get a grip on 

is why medical people are qualified to determine that first criterion, 
a clear and adequate history of exposure. I should think the workman 
hy would know better than a medical man what the conditions of exposure 
were. 

Have I misunderstood something here, or...? 

THE WITNESS: The problem with saying something has 


POpbemclOavelouciat 1 Senecessarily... that's vague. 


15 DR UrEEN: Clearly vague. 
Tete PUN ee tO thinks thats Vou. and lo are 
seeing this as somewhat...in a somewhat different way. I think 


what the Board in this case is saying is that if an individual 
appears before the WCB, their x-rays appear before the WCB, there 
is plenty of evidence that this individual has a chest disorder 
20/ and it appears as if, pretty clearly, that that chest disorder is 


asbestosis. 


My question is, what if that individual never worked 


a day in their lives, to take an extreme case, never was employed 
by any employer, much less self-employed, in their history? Now, 
Be would that then be an automatically compensable situation? 

The answer would be, no, because there is no 
adequate..there is no clear and adequate history of exposure 
related to the workplace. 

Where did they encounter this... 

DR. UFFEN: Well, there are other opportunities 
30| for being exposed to asbestos. 

Loew Noose Welly OL course... -Of course. And what 
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THE WITNESS: (cont'd.) the Board is saying is, then, 
that the presence, that a second condition, a condition to make this 
compensable ought to be... 
DR. UFFEN 8 Okay, that-deals=with occupational. 
I understand...you've drawn attention now to the occupational, but 
the thing that bothers me is a clear and adequate history of 
exposure. Now we come to the crux of it, it's the word exposure. 
We;ve had testimony for two years now that has 
10) not resolved the question of how long to how much do you have to 
be exposed before you've been clearly exposed to an undesirable 
amount. That never has been resolved, andI fail to see how a 
group of medical practitioners are the sole ones to be able to 
decide whether the person's exposure was significant or not. 
This is most easily demonstrated by the case of 
"5! the demolition worker who may be, for a very short period of time - 
much less than the eight hours that is often used for measurement 
purposes - exposed to dust, fiber concentrations similar to those 
thixtysor forty years ago. 
Now, we don't put this to you just to be argumentative. 
20 It's a thing that we have had trouble coming to grips with and you 
drew attention to it, and so I would welcome anything that you could 
Scaylie you Can em comiiss 
THEaWLTNEose Wherevasponlyeoner;thing I can add, but 
I agree with you. The notion of a guideline that says there needs to 
be something that is both clear and adequate, without identifying 
25; what you mean by clear or adequate, is neither clear nor adequate. 


I do know I have fun afoul of...at least one person 


has commented on this because I indicated I don't really know what 
the use of that kind of terminology means, but the one answer that 
I can perhaps give you that may shed some light on this is that in 
the vast majority of asbestosis claims that are rejected - either 


30 
have always been rejected to initially rejected - in the vast majority, 
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THE WITNESS: (cont'd.) it is not that condition, 

it is not that element that causes the claim to be denied. If anything, 
while I found reading the claim files exciting and interesting and 
educational, edifying or whatever, the one thing that almost became 
boring was to see ‘what is it that causes asbestosis claims to be 
denied', and that consistently, again and again and again 1s, we 

don't think this man has asbestosis, or he doesn't have enough 
asbestosis. That is, there may be very slight asbestosis, some 

10| evidence of some x-ray change...or, this man doesn't have asbestosis. 
So the other issues is not what knocks you out of 

the box. That's the one that really becomes all-important. 

Now I will not say, certainly not under oath, those 


Were all Or them. “But it’ is the very, very large majority of 


denials for asbestosis. 
ip DR. UFFEN: In which case, then, the opinion or 
the judgement of the advisory committee on occupational chest 
disease is a rational thina, because they are medically-trained 
Sxpetice = LL ciat Ss the predominant...in Other words, if we must 
think of this thing - two requirements, but one of them is much 
more important than the other? 

titevotheses i Neract, Iie practice it is. 

DR. UFFEN: In practice. 

MiSs veiw OL hse. SUE VOULare not. .. 

DR. MUSTARD: Can 1 ask a question on -that? 
DueeULEMIN«s = OOLLY. 8. COOK along time oOn- that. 


20 


25 DR. MUSTARD: In reading through your report, 


however, you indicate that the first claim may be denied, but 


subsequently it's granted. The diagnosis of asbestosis is an 
eUpteretyeOlagnosis. It'S based on a chest x-ray, 4 set of 
Criteria, and it's based on physical examination criteria, 

i but on a biological basis it's arbitrary, because pulmonary 
PIDVOSis,elistening to the testimony of some of the experts, begins 
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= HSYRE Barth, cr-ex 
DeeeMUSTARD ea. COnt.d.). long before youjcan clinically 


make the diagnosis, and indeed in the testimony it's that if somebody 


came up with a more refined imaging technique, which would let you 
pick up the pulmonary changes earlier, your diagnosis would obviously 
come earlier in the history. 


So one of the problems that comes up here in the 


benefit-of-the doubt question is that you start to apply it into 

| 19| the diagnosis, and this gets back to our earlier discussion this 

morning. 

One is faced with the problem, when a claim comes in, 

as to the time at which you make the diagnosis based on the criteria 

CicceCumilteLOoLcha, plLSutnie worde'(cleart historypot exposure ,etc.., 

BuO ee OeCOMes: a Very CifLricult thing to sort out and I’m not sure, 
15) really, what the answer to this problem is. 

But the problem has got another component to it, and 

the other component to it is the biological process itself - how 

much asbestos fiber you have to get in the lung to start the 

process, and how long it takes for it to become clinically manifest - 

and when you harness those two elements together in a problem such 


20 
as this, it makes one concerned that there is again a judgement 


question that comes in which is maybe slightly beyond that of a 
medical opinion. 

That is, you are now mushing together the biological 
data which we medically may not want to put out because it contravenes 
: MUPOUGRALaAgnOsti1c acumen, wather than to put it another way around to 
you. We are trained to make a diagnosis by certain things that we 

are given as we mature as physicians, but we always recognize that 

the process of lung cancer starts long before we can diagnose it. 

We also recognize that you can develop new 

techniques which will allow you to measure that indeed cancer 


a has OCCULLCO mabe rOLe, VOUlCcan pick Lt up by other techniques. 
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DR. MUSTARD: (cont'd.) Now, there are a series of 


judgement questions that come up against that information, which 
have bothered me a little bit in this process because the question 
of how that shifting knowledge base should be applied may not be 
best left in the hands of the medical people. It might be best 
left in the hands of another group who takes a look at it and tries 
to weigh the different factors that are coming in, and so in 
setting up guidelines I guess my concern doesn't really solve the 
10) problem that Dr. Uffen has raised to you, which is - how do you 
cope with the changing knowledge base, the changing capacities 

to define an illness and diagnose it, in a system that's trying 
to be reasonably equitable? And do you leave that with a 

medical committee, or do you force it into another kind of review 
: process? 

| i Have I made myself clear? 

THE WITNESS: Oh, very much so. I wish my answer 
could be as clear. 

I don't have a very good answer, but let me make one 
or two suggestions. One is - there are two things I would like to 
20| respond, and neither one is an adequate answer. 

One is, I frankly have some concern about what I 

regard as tradeoff being having an advisory committee that essentially 
makes that decision, it is going to make the decision, it makes all 
the decisions - extent of impairment, does he or doesn't he, 

assuming it gets to them and...where you don't get some regular 
| 25/ infusion of fresh blood. Now, the tradeoff is between having 
people that are quite experienced, people who have looked at 
thousands and thousands and thousands of pictures, and between 
making certain that some of this fresh blood comes in, because 
there can be new insights and new experience and whatever. 

So I guess my personality being a waffler, my 


30 
preference would be obviously not to turn the whole ACOCD out overnight 
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| THE WITNESS: (cont'd.) or every two years and get 


a whole new group, but I think an argument can be made for exactly 
the reason you suggest, that there may be something...I don't want 
to say there may be...there is a lot to be said for having some kind 
Of gradual turnover of staff. It doesn't have to be dramatic, it 
can be every second year or every third year one new person be added. 

That's a partial response to this. The other is that 
what you put your finger on is something I'm...what I think you 
put your finger on...is something I'm very pleased has come up, 
because I have been saying it at a number of different times - not 
today, but I'm saying it's hard to get people to accept it, and 
that is that while there are lots of things about asbestos and 
asbestos diseases that are dramatic and that excite people, and 
even are exciting enough to draw the media in, with all due respect, 
I think some of the biggest problems as a compensation board one 
finds is dealing with the seemingly prosaic and unexciting matters 
Of asbestosis, its diagnosis, its evaluating the extent of either 
impairment or disability, and everytime there is a mesothelioma 
case, although there aren't, fortunately, all that many of them, 
it tends to divert attention from what I think are the much more 
difficult ones to deal with, the day-to-day ones, the almost 
two hundred and fifty successful ones and the plenty of other 
Ones that over the past ten years the Board has had to deal with, 
and I would like to get people interested in some of those, as 
uninspiring as they are. 

What glaihiearm you, saying. <andiie minot strying cto: jump 
Oe (Ouse COMmmMeanto aw. wiateels hearyou saying rs, tit "s aivery difficult 
problem, and there are a few obvious and good answers that are 
readily available to dealing with it. 

DR. MUSTARD: As an aside, I almost feel that maybe 
what is needed is an advisory committee that's looking at the 


advances of biological knowledge and its application in this field, 
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DR. MUSTARD: (cont'd.) or its implications in terms 


of diagnostic procedures and screening of people, which is another 
burden, and this obviously means your criteria would keep shifting 

as the skills correspondingly enhanced, in terms of being able to 
detect changes. 

I'm going to ask you how you could make that an equity 
across the system. 

“a THE WITNESS: How about if you have members, though, 
of the ACOCD that are actively participating in some of these 
activities? Wouldn't that help? 

DR. DUPRE: Before I hand you back to Miss Jolley, 
Professor Barth, I guess I had better go back to my question, which 
has to do with what I gather is something that involves a minority 
15| of claims, but these are claims where the Board is left with some 
unanswerable questions with respect to exposure. With respect to 
Enewoltanciplesor the doubt, [I must: try to pursue an answer to my 
question because my motivation in asking it has to do with the 
extent to which your impression would be that horizontal equity 
has been observed in the treatment of claims that pose some 

2 unanswerable questions about industrial exposure. 

THE WLITNESS +. ) Lo apologize. i didn’t mean, despite 
what I said earlier, to try to avoid answering your question. It's 
a very important one. But what you are asking for is my impression, 
and in a way it's a somewhat difficult impression to provide because 
25 especially where there are very few appeals, the kind of information 
available in the files, in the absence of the full appeal process, 
is very limited and doesn't shed a whole lot of light on how far 
tnheeboard=s:s willing to go. 

inotner words. since 1. couldn't, follow up an 
individual claim and say how rigorous was the Board in trying to 

30/ come up with this information that would have allowed them to 
compensate this worker, it's difficult for me to judge how adequate 


an ODethiey did. 


87 (6/76) 7540-1171 


7 
: - 7 2 7 ns papa . 
‘here - 

. 1 a of 
eit soes di aBody dap had ath ~e a 
wédiices «4 daidw ,eic ary ‘to pa Lune nah 
nslhutens (aes ivan’ abn nit pear a 

ot elus poised SO gered S2 «benaastne ‘frat penne eS: 3: 
i ee ey Bathe rei: ’ 4uSg36 


a "= paabys 
aur _ 


Lar «is ii? ata Been woy eon moe das oo onited. att 
he 
aad ay a S25 F 
_ i a 
i& a = * a ah ‘2 r\, woe 7457 wa “spre y 


: ; : é x : = da 
én! pabdesitissed yléeigae wm Gans WoCD" eis Fe) 
P : Wi ae 
fo2fe 260e42' ABPUG” Weeds ri Ias 


} 
wat eos & ar J o ue 3! ‘i " 
o ; 
4 { 2 oS c a: : nv? 2 eases. tT es S 460227025 t 
7 oa 
t t ry : dome wisn 1 Shaw atl. ole cs sag 
; r ’ ‘ i -* wavd’ I0 ie x vie 
watt i \ E > a e J =e 4 ; i 43 
eo 2c ) ai ‘ uke OF re iWiw aca segiy, of GAG hee tu 
_ en ee en _ a 
it 3 phe tt evoreg of ytd Seat 1 .tddeb as ae elecorice Ho 
, : u 
mis dviw ot a4 22 thenaeias cng ‘3G eit oaitl ol fo J a ’ 


tqwes Lp+ngelinn Josie @@ DEveM: ae e49%¢ ae AstiGty ied nt A rere 
ame “ey 3445 smtddo So. 36s 4 aed) @ etly HP paw a id ogetl det i 
etary eg ee tyvods past 42 Dip a ce tounat eee = 
HTISHED «fet FREE = extol T es ener zw lar 7 Be | 
' conrandy ive ppieapen Ole a es-.08 seer: 7 SO 
aotsedoyms Yih al Ses Vee oe pan a i i" iat nel ones 2098 ae), ere oh 
mets StVOly cs hes eeigme 2d > dshwame tas ol 
mrisemsotead 36 Baia an? “4 eo 2 
: ,@enr ere Tapert * iid? ett wr 
oe? wi fo singel. aay <4 
an, 
rk qu ete va 
ae enbyes git Bas ; 


. 


> 


- 87 - Barth, cr-ex 
ane WLINEBos*s (cont'd) ~Having said that, with that 


very strong caveat in place, I think the Board in many, if not most, 


instances does seek to give a considerable benefit of doubt to workers 
when it comes to an unknown such as exposure ten, fifteen or twenty 
years ago. 

Again, I apologize for any delay. 

MISS JOLLEY: Q. You made the comment, Professor 

10| Barth, that in fact the exposure was not the problem with asbestosis. 
In fact, most of the claims that we have had problems over exposure 
have been cancer claims and I think any of the appeals are based on 
that whole issue of how much, when, where, and what they were doing 
to be exposed. 

THE WITNESS: A. Yes, I agree. No question about 
Methat.. 

I think the reason I commented as I did was, it was 

in regard to Dr. Uffen's comments about the asbestosis...quote, 
asbestosis guidelines...which I wonder if they really were guidelines, 
but, yes. 

20 Q. One of the things that worries me a little bit 
about the setting of standards through the occupational health and 
safety division in Ontario is, will the standards have an impact on 
future compensation? In your review of the files, did you ever see 
a situation in which the companies had been meeting the, quote, 
occupational health and safety guidelines for asbestos and therefore 
25} were seen to be, quote, safe places to work, and therefore the 
exposure was not a problem? 

A. I don't recall any such instance. 

Oo Right. 

Beet dOnt mecall one. 


QO. We have had situations where companies have 
30 
ErieaectOeargque that, and I didn't know if that was a successful 
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Oee(concwds)) tabgument orinot. 


A. There is a problem on the other side when one goes 
to lawsuits and allows for that in negligence. If they violate, 

even marginally, a safety and health requirement, is that sufficient 
to demonstrate that there was sufficient negligence to satisfy the 
need of the®lawsuity “So -it “is a tricky question. 

Q. It's of concern because standards are set ina 
political tway.v. 

iy As yeOheeyes: 

QO. ...they are not necessarily to protect health, 
and therefore I would not want to see in the future standards being 
used against...for future compensation. 

DR. DUPRE: Excuse me, Miss Jolley. Permit me to 


ne ask you this question. 


I understood you to say that you have heard that 

firms may argue that if they have met a particular exposure guideline 
in the past, they should not be counted as the last employer to have 
exposed the worker to asbestos? 

MISSJOLLEY: "They havevargued that, yes: I.s.my 

20/ sense was that it was having no impact as far as the Board was 
concerned, but that was an argument being made. 

DR. DUPRE: So they had argued this as a matter of 
policy, or they had argued this in a particular claims case? 

Mics JOLLEY: Yolnvasparticularvelaim: 

DR. DUPRESerl see. 

ay I gather from your review that any kind of appeal 

by an employer that he was not in fact an employer which had been 

in asbestos and had exposed a worker was very rare indeed. 

THE WITNESS: Well, there are two elements. One, ..- 
there are very...this doesn't come up very often, it comes up rarely, 
30| and two, when it's raised by an employer the Board tends to be 


pretty generous about forgiving or accepting of that, and says, 
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- 89 - Barth, cr-ex 
THE WITNESS: (cont'd. ) all right, we accede that or 
we accept that, and so costs will be covered by the industrial 


Cds ait iat Lon. 


MISS JOLLEY: Q. In fact, in the hearing loss cases, 


however...and I know that you didn't address that issue Gireccly. <i. 


they do consider the standard that one has to be exposed above the... 
I've forgotten what it is, ninety decibels for X number of years in 
“ order to receive compensation...and it worries me that that might be 
something that might come in. 

The other issue I want to deal with that's something 
that certainly the guidelines do not have in them at the present time, 
but there is more and more attention being placed on it, and that's 
the multiple etiology of disease, etc., that smoking is responsible 

15| for this much of the lung cancer and asbestos is responsible for 
this much, and therefore the Board should only give the worker 
according to...have you ever thought about the possibility of if 
lifestyle implications do in fact enter the whole adjudication 
process, that perhaps cigarette companies ought to pay the rest? Or 
those people that make whatever it is that's going to hurt that other 
<p DeLcentage Ought. CO... 

Biwi Noose) YES, 1 Nave Choughnt about it. 
Oeeewiidat.d0, Vou think, about, that: 


A. I thought you were on the verge of asking four 


different questions before you got to your question mark... 
Olan) Eeereyeys tae ilay 


A. -.-.and I was preparing to answer each one as 


iz 


you went along. 

I can't really recall if I have changed my tune on 
this. I think at one time I testified publicly against that 
approach. I certainly now believe...you have to understand I'ma 
30) reformed cigarette smoker and that maybe :says enough...but yes, I'm 


all for charging them and taxing them more and having them pay for 
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A. (cont'd.) many of the costs that society incurs 
becauserot that®’ product. 

I don't know if that directly answers your question. 
Q."OYes. 

I would just like to explore the Outreach program, 
because it was something that you were interested in, and there are 
ancouple=or things that@®came2outein Drs Dyer's testimony before the 
Royal Commission, and that was, you mentioned the fact that a number 
10] of companies in fact dropped companies - there were ninety-nine 
Original companies identified and it went down to thirty-two - but 
you didn't explore why that happened. One of the things Dr. pver 
said to us was that a number of companies were dropped off the list 
because they no longer used asbestos. 

Now, some of those, presumably, were no longer in 

bi existence, but it was a little bit worrisome because Johns-Manville 
no longer uses asbestos - would they be dropped off an Outreach 
program. Did you explore any of... 

A. Well, I did, and I'll have to stretch my memory 
Celitiler bit eonwthate Mysrecollection Psethat T certatnilyydicd ask 


209} that - how did they go from the ninety-nine down to the one-third, 


that number, and my recollection is just a little bit different. 

fi had thought that part of it was...some of these 
were very, very small. I confess I'm going to have to mull that 
Over, but I read Dr. Dyer's testimony on this and it didn't entirely 
Squareewithemy...itvdidn't! ring asbell but Ll 'was*not terribly 

25; troubled by the reason that I was given as to why, how that 
Screening occurred. 


BUtyeMiss Jolley, Plejustecan"t -teli@’you right now 
what that is. 

Q.- I would like to pursue a question about your 
Other study with Dr. Selikoff about asbestos SULrViVOrsS, -or’the 


30 
Survivors of asbestos victims, and the information about Canadian 
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Of (cone: a.) asbestos workers, the Heat, Frost and 


Insulation workers that you interviewed in Canada, you said that 
forty-seven percent pursued death benefits, which meant that more 
than half of the Heat, Frost and Insulation workers who were 
probably more aware of asbestos than most unions... 

Pie, ED Ys Late 

Q. ...were not pursuing death benefits. Can you 
explain...I suppose you can't remember the Canadian data as opposed 
to the American data, but do you know why... 


ee ok don't think we sorted the Canadian data, 


10 


certainly in terms of those questions, because, that is separately, 
because the number, as you know, of Canadian claims was so small 
thats. don, © think I could have any particular confidence in that. 
Cree Otol fir yar 

as A. I can tell you what the general reasons were, 
but I can't give you, nor could I have when that study was done, 
because we didn't try to find out specifically what the reasons 
were in Canada. 

Q. Can you recommend a greater Outreach program 
20 to us, that would overcome this reticence for people to pursue 
Claims for industrial disease? 

Awe 1) Guess Lehnave a two-part answer to that. Many, 
Many jurisdictions of the world don't do anything like Outreach 
programs, so that my feeling was that WCB of Ontario was to be 
praised for actively engaging in some Outreach activities. That is, 
25; without judging how effective or ineffective it might have been, 
or how effective or how much better it might have been, I think it 
should be identified that this is not frequently done. 

Why it's not frequently done is beyond me. That I 
can't explain. But many agencies either feel they don't have the 
resources or it's beyond their responsibility. That was not the 


30 
Cosemiclemi ie Ontan1O, and te think they WCB: 1s,to be praised for that. 
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A. (cont'd.) I think, unlike the testimony that you 
have had here previously, that the results of the Outreach program 
were not impressive. But I can't be very honest in praising on the 
One hand and damning on the other - praising for undertaking it 
and saying, but you know, they didn't get many people through it. 

I think it was not a successful program if one looks 
at the outcome, but it's a praiseworthy effort and it's one that 
Ought to be operated on a continuing basis. 

Now, can I just add one small part to that? Certainly 
based on the U.S. experience the reason the people don't seek 
benefits, based on this very limited group from whom would 
certainly expect that they should, people dying of asbestosis being 
told by their physicians that they had asbestosis - nothing exotic, 
nothing else - and they themselves, while they were disabled, or 
their survivors after their death didn't pursue compensation claims, 
so the argument can't just be ignorance of what it was or its link 
to the workplace, and these were asbestos workers. 

There are several reasons why consistently, pretty 
consistently, why people didn't seek benefits. The way I generally 
describe it is one of ignorance - ignorance as to what peoples' 
legal rights are, what their entitlements are, much less that 
certain kinds of illnesses can be attributable to certain kinds of 
exposures, that certain kinds of exposures can lead to the diseases 
that can disable and kill. 

PiesvOLCOMsLIine Mise Jolley, 1s, I wish I could point 
POlUsInetheedireccion of very successful Outreach programs in contrast 
Pav Cee LOunCanerc. ol can't) but it's not to suqgest that because 
of that one should stop trying. I think one should seek better ways, 
Other ways, additional ways to make the public, to make employers, 
to make unions, to make government agencies aware that there are 


these rights that individuals have. 
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- 93- Barth, cr-ex 
A. (cont'd.) And by the way, to make the medical 


community aware of it, too. The medical community means hospitals 


as well as physicians. And try to get that across, because that, 
at least in the U.S., by and large the U.S., very definitely by 
and large U.S., were the reasons people weren't filing claims - 
they didn't know they could. 


In other instances, they didn't know what the disease 


was, didn't know what the disease was that might have killed 
1o0| their husband, or they didn't know what the source of the disease 
was even if they knew the right disease. 

It does call for education, and asbestos is easy. 
Q. An interesting aside to an occupational health 


and safety standard, and we have a new asbestos standard now in 


Ontario, and there is a requirement within the standard for some 
18} education, etc., and there is also an Obligation on the part of the 
employer to acquaint workers with hazards, etc. It might be a 

possibility that that kind of acquainting would also acquaint them 


with the rights to compensation for the diseases connected. I mean, 


the standards are presumably being set for diseases that we have 
Pentti ied)  sOsthat migqut be a possibility. 
Would that. be. =. 


20 


A. Yes. I'm nodding my head in agreement. 

ORD OKAY. 

Aandi tas surprising... think, maybe wrongly, 
but I think most workers in Ontario probably know that if they 
25, slip and fall at their work bench today and they can't work for the 
next three weeks, that they are eligible for workers' compensation. 
I don't think they need a whole lot of advice that they have that 


right, but apparently neither they or their survivors are aware 


that in the case of some serious diseases that they have a similar 


tele Haba, Gebie dele, 


30 : : 
Q. I just have two last questions, and the one 
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Q. (cont'd.) question - have you ever explored or 
has anyone ever explored the issue of compensating family members? 
In the testimony before the Senate Committee...I 
think it was the Senate Committee...we had a presentation by Paul 
Kotin where he discussed the whole issue of compensation, and it 
was their testimony and I think it was a Mr. McKinney, who is the 
chairman of the board of Johns-Manville, made the argument that in 


fact a compensation system ought to compensate the family members as 
10 


well if they have been secondarily exposed by the worker. 

I thought it was particularly gracious offer on 

the part of the corporation. 

A. There are reasons. 

Q. Yes, I'm aware of those reasons, but do you see 
| 15 that as a potential thrust to investigate? 

| A.YeThat 4dea wast first: proposed, so far as.I\can 


Powis san bouy, mpyamenin thatereportain 19765, aendyis inpthe, 1980 
book. So on that score I haven't changed my mind. 

By the way, the reason I would like that to be 
there is not different from the reason that J-M wants to see it, 
20} although my stake and theirs are different. I think it's a much 
more sensible way to proceed than to go to lawsuit. 

On the other hand, you have a problem - but not a 
terrible one - in fact, I deal with it - you have a small problem 

as to what the level of compensation might be for, say, a nonworking 
spouse, a fifteen year old child or whatever, because the worker ... 
eS death cases, obviously, in Ontario are different, but in the case 
of disability the worker's benefit is tied to his or her previous 
earnings. What do you do in the case of family members? 

Hitenme al Simiplisticewayiiididnit tind? that to 

be an insuperable problem in suggesting one or two possible ways to 
30; get around it. Certainly I endorse the idea and commend you for 
suggesting it today. 
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Q. We don't have that many offers from Johns-Manville. 


A. Any offer you can give them that allows them to 
minimize their lawsuits would be acceptable. 

Q. The last area I wanted to explore, and that was 
that I am wondering if you have any evidence to indicate that 
asbestos workers or other kinds of workers who may suffer in the 
future from a potential disease experience discrimination in 
employment. , 

10 We had a situation, if I could just give you background 
as to why...at Elliott Lake, for example...where the Elliott Lake 
miners found it very difficult to get employment in other mines, 

for example, because the other mines did not want to pick up the 
compensation problem, and there were adjustments made so that now 

ve it's easier to move around. 

Have you seen that in any of the studies you have done? 
Have you seen workers discriminated against for future employment if 
they want to move to somewhere else, because they are afraid of the 
potential health problems there? 

A. One response that comes to mind is that in 1976, 

20| when I take a tour of a number of different countries - forgetting 
the visit here to Ontario, the European countries - that issue was 
One that concerned me a great deal. That issue came up again and 
again, but almost invariably it came up only in terms of miners. 
Now, I have no reason to suppose it's exclusive to 
mining communities. I suppose with a little bit of superficial 

ae searching one can imagine why it's particularly problematic for 
miners. It is a problem that exists in lots of different places 
and it is, if not exclusively, probably very largely their problem. 
Pehonest ly «dont knowsywhatsto dotabouttit, and=i"m 
BOUNSULGeUlat.weswielse cl sayel donwtvknow what=to do about it, i'm 

39| not sure that my concern is one of employment discrimination as 
Opposed to a concern about further exposure to a hazard that will 
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- 96 - Barth, cr-ex 
A. (cont'd.) more readily end that individual's 
PorckingeTLewe diate sea very dvcirculctvsicuation and one that turns 
out, I think, to be as difficult for the labour movement to resolve 
on intellectual grounds as it is, once you have gotten that 
resolution, to seek some satisfaction politically for it. 

Q. And if I can take one more question, which I 
thought that was the last, but you made a statement in your last 
Ghavtematnatedinilact ‘the claims’that went ‘to? the’ MPPs! really did 
10) not affect the outcome, although you did indicate that’ they were 
treated slightly differently, and Terry Eissen drew the statement 
that perhaps that in itself was a special treatment, but you have 
to admit that in some circumstances political intervention has 
created claims, or has...we have the example of Odette Dodds, where 
: 45 clearly that was a political intervention which was overturned by 
| the corporate board. Would you agree that that's true? 

Ales lewould! agree™ that’ that kKind’of-intervention’ ‘can 
have an impact. On ther other hand, I can't see where it has any 
iipactp i netactwms evenekniowny ata leasct@at thesinitialmievel, to the 
people! that do make’ most’ of the decisions —- that is, either the 
20; ACOGCD or the medical’ services’ division. (I'm not sure they have 
access...I mean, ultimately when they pull back the file they might 
Seeathiereniseametterobursthateprobably istatter there has been 
an exchange of correspondence between, in this case Mr. Alexander 
| or his predecessor, and an MPP. 

Mr. Eissen, Professor Eissen criticized me and 
a probably correctly so for making that comment based on just a 
very small number of cases. 

On the other hand, I thought it would be unfair 
iemewerescOuiide behind...a little unfair...I think his judgement 
Toet giceeOnmtlewoOcthetenand tethnougntyit would be unfair if 1 
Tastesaia lOOk ;»wimedonetenave enotugiedatalso 2 i better notesay 


30 
anything. 
| 
| 
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Ae (eon oe) le was SCYruUCck, sin a number Of instances, 
by a letter arriving on the first of June, and five days later a 
quick negative decision reached, say, by Dr. Stewart or Dr. Dyer or 
by the ACOCD, almost as if they were saying 'to hell with you'. 

Now, they didn't, because I don't think they saw these 
letters. The letters weren't addressed to them. The timing of it 
would, might have been otherwise, but they were just then denied, 
there might not have been an appeal, no sense that there was a 

10|} telephone call from one of the upper floors down to the medical 
services division saying 'hey, we've got one here that deserves 
special treatment'. 

That was a sense that I had and thought I would share 
it, but I confess that the number was not very large and so 
certainly wouldn't want to make that a strong scientific kind of 

e Statement. 

MISS JOLLEY: Those are all my questions, thank you. 
THE WITNESS: Thank you very much. 

DR. DUPRE: Just let me ask a question on that. 

I would have thought, without looking at any of the material that 
you look at, Dr. Barth, that intervention by members of the 
legislature with respect to claimants would, in nearly all instances 
piaweiecanscunink of, normally follow some initial decision by the 
Board, so that as a result neither the medical services division 

nor the ACOCD could conceivably be aware of something that is only 
triggered once they have made a decision in the first place. 

4 THE WITNESS: Well, I think that's a good 

observation. However, many of the few letters seemed more interested 
in what the complaints that arose initially with claimants about 
delays. 

DR. DUPRE: I see. OKay. 

THE WITNESS: As opposed to negative decisions or 


30 
decisions that were positive, but the impairment assessment level 
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THe WITNESS: (cont'd.) was too low. 


And 1f 1 had to bet, and I would Just as soon not, f 


would bet more of the letters dealt with delays than with rejections. 
DR. UFFEN: Could I just ask a quick question here, 

and I was wanting to ask this before, but the people that are employed 
in the appeals division...I don't mean the board members, I mean the... 
what are they called now? 

THE WITNESS: The appeals adjudicators. 

DR. UFFEN: The adjudicators. Are they under any kind 


10 


of obligation to not make comments to anyone about any cases? Are 
they sworn in any way to confidential procedures? 

THMAWLINGOS: loon tL know. 0 don't Know the answer 
POetoa t. 

15 DR. UFFEN: I suspect if they were formally, we 

would have been told so. 

Let me put something to you as an ordinary citizen, 
and I'm going to refer to it as the perception of the situation. 

We understand that there is no communication from the appeals people 
back down, and so on, but my understanding was that many of the 
people that do the appeals adjudication are up from the ranks - they 
come from previous employment in other parts of the Board - they've 
been working together for many years, they are housed in the same 
building. it's hard for an ordinary individual to believe that 

they don't talk to their own pals, and if there is no formal 

25| requirement that they keep confidential those appeals documents, 
it's not unreasonable for somebody to think occasionally they may 
Sai KeSnODeOVereiunch, but 1t's hard for a lot of people to perceive 
a system of this type with that much security in it. 

THE WITNESS: Are you also suggesting that that 
might be an answer to the question that Mr. Starkman...that I could 


30) not answer eariner, apout .... 


37 (6/76) 7540-1171 


ee 2 iat “tis 

- aiielhienc aarhelanll ~—_ pres 
niet cvtoinn tp 2 lone See oe 
finn @2a sets wiyoey GA) ope) (eaema od. nile mae ce: + tiny 
4 a he t efit aon: + 'aB) Te runes vihate conte ale 
(ea babies Y inst wei ta 

ube Glhatege ae Pais ieagri 


wea eidosnidpos, oa weecdiel al ¢seWa yee 
ay done © deed a’ cee =~ eR See 
heats GF 
- 5 fin’ wr VS i Pa 7 sty LAG a : 
Jom Ofer nen! wad bledwy 
of ay =. 
: * 1k5°O Ge Se eOV Cy. ORFAMEIA Cyq-sn 28 ie 
Hols @* ts ~:ideyetteg wid Sart). 2a tee Csipnicy Ret 
ae ge | ‘jase St wot a lcci 4 8 em ch 97 ih 364)7* time pita hy 


@tns 29 Hane Full? GOs ‘Ts LResS Su " FUG) 7S J Daris rap 4 
not . mats ioe. he | = a) te ocdanrhh ibe ‘v # aes a 5% Oy ? a ny, ote es 


ée@3 - GSwaee-eay 20) 29s alee ae smapage mee ay ic aio rape 
rf ae bale Lec ; ce 5° _ : : i pio inet Bel ai 


\tre 22 CR Sd eqns a 

- QP reas. Bae sdeterts a tee 
rah yes £3 LeirG ee clang 
‘weieeuty o wi26 Sly here Be 


‘-, ee 
7 ants - WS 


~ 99 - Barth, cr-ex 


DR. UFFEN: I'm not suggesting that you answer. I'm 
just suggesting it's a perception that people would have dafttaculty 
with. 

THE WITNESS: The question was, why is it that there 
seem to be so few appeals, what is it that causes workers not to 
take advantage of a right that they have, and when they are denied... 
when they have a claim and they are told it's a... 

DRes UFFEN: .Rightly.or wrongly, what's the use? 
TEESWLIINESS? BRight.. Thatamavbe....2.fayour 


perception is a widely-held one, then maybe that may be, but I 


10 


have no reasons to suppose that it is. 

DReBUPPEN sen leknow you.didn't.«get into the 
Organizational structure a great deal, but we've had testimony on 
q5| 1t and it happens to be on the board over there now, and the 

career development of a long-serving employee of the Board can 

take them into the appeals procedure and then out again, if he 
wants to get promoted he can apply for other positions more senior, 
and this type of career path, again, raises a perceived doubt about 
communications and leaks, or whatever you want to call them. 

20 Now, I've made an observation and I'll put a question: 
Did you see any evidence of a communication system other than the 
chain of command that's shown in the organization chart? 

THEW NEoOSot MENG, Lodi d-not.s.sBut as vou. speak, I'm 


wondering about judicial systems that may suffer from similar kinds 


Pe of situations, although they may not operate in similar buildings 
and share common cafeterias. 

I don't know what sins are being committed in those 
cafeterias. 

DRee DUPRE) dust sone, Lootnote, to, this, Dr. Barth, 
which I feel compelled to ask in terms of why people don't appeal. 
30} IT think I've already raised this with one of the officials, at 


least, of the WCB who appeared before us, and I just wanted to 
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- 100 - Barth, cr-ex 
DR. DUPRE: (cont'd.) run it past you because in 


your study you very helpfully provided the copies of all the letters 
that are sent to the claimant, and my view, which you can qualify 
as a layman's view, it's much lower than that, and my view as a 


professor of public administration is very simply that workers are 


not informed that they have a right to appeal, because the standard 
paragraph that appears in all these letters reads: 

"If you have any reasons to object to this 

Mi decision, or have any concerns or questions about 

the matter, please let us know as soon as possible". 
Now, that certainly does not in any way convey to me that the Board 
is in fact communicating that you have a right to appeal and exactly 
all the ways that the Board has been so careful to set things up. 

= THE WITNESS: Well, you have a good point. Let me 

in turn respond with a question. If you were not a public 
administrator but a layperson, and you got a letter that said you 
have the right of legal appeal, you can go to the following 
appellate body, etc., would you be intimidated by what might 


appear to be legalistic, formal, possibly costly? Which is not 


20) necessarily to defend this language, but to wonder whether a 

more explicit statement might not equally, if you are correct, 
might not yield the same kind of nonresponse. 

DR. DUPRE: Thank you for that, because you have 
enabled me to indeed share with you exactly the worry I've had 
about this, which is exactly how one phrases it. But among other 
= things, of course, it has occurred to me that informing the 
individual that there are workers' advocates... 

THE WITNESS: Advisors. 

DURA DUPRE: | AdViIsOrs, CO whom He can turn, etc., 
etc., because any claim is indeed appealable, might get us between 
go| the Scylla and Charybdis of noninformation on the one hand and 
intimidation of legalese on the other. 
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- 101 - Barth, cr-ex 
DR. DUPRE: (cont'd.) Mr. McCombie? 
MReaMCGOMBIE:ssI£i- Ll could interject; I find myself 


in the very uncomfortable position of defending the Compensation 
Board. 

As far as I know, every claims review branch decision 
that goes out encloses a pamphlet saying ‘your right of appeal', which 
I don't think is reproduced in the report, so there is a pamphlet 


which is in several languages, outlining the steps to be taken in 


10' order to make an appeal, and I presume that they also go out in 


claims review branch decisions on asbestos-related cases. 

DR. DUPRE?” Thank: you very much. 

I wonder, Mr. Edwards, if it will be possible for 
you to ensure that we get that pamphlet? 

fe MR. EDWARDS: Yes, I'll make arrangements, Mr. 
Chairman. 

Dew DUPREcea Dr. | Mustard? 

DR. MUSTARD: In discussing the question of appeal 
and why people do not use it, have you in any of your review of 
Enise problem: invanvajurisdiction,;.oredo yougknow of anyone, who 
20| has looked at the background of the individuals that might take up 
the appeal? What I'm trying to get it is a problem that can be 
shown in some of the health care services in developed countries 
such as the United Kingdom, that you create a publicly-funded 
health care system, you make it universally available, but then 
when you look at the use of the system by socioeconomic class, 

25/ which the United Kingdom has in spades, which also tends to relate 
to educational background, you find that the population with the 
greatest burden of illness makes, in proportion to the amount of 
illness they have, much less use of the system than the more 

highly educated population base. 

Now, when you come into the compensation question, is 


30 
there any evidence that the same problem exists, although you set 


37 (6/76) 7540-1171 


aS ait i 


. 7 7 7 
Sleavsk 2ezk T net want oa] 


m3. etrcecarS ih notimety 4 aes = “ te cate 


ne 4) 7 
rai o85 wic 1 ‘ae amrs ts “ss 73 ooo ie 


- 


an 


W « i sno?” Ory (2 a eivtame at - a@act ed ms P 
- a ore 7 
*% c ~~ a y tei weentaies “rh ue 2 aa ie 
; aay Pie 7 
S e 14 tp + La rics nope fit Leta ia 
: ~ : ; pe 
yeoan E- ine Jesade 46 avian: 
et 7 
é é a roajums dete salve 
7 
| } is Srud ae. 
- - vr ? + - s 
a oy Sade uM aeemg aaa es 
iF ae! atRgs LAW, 
Un 
fe.ury. +i (SHS «ee 
. 7 
loegar io fipgveatp tide, eabesuse sD san ATED! a) | 
° Wot. aay Ae 98 a 0C—e OPEN ES ae 2ee = 20) ali 
ody | Gatyne, 3p Ww oO 202g iipiss spy lau, Whe, At 


i) Me Lie tieseds etsrarrtiat sid! 95 ; Mmotysapdt Ss 
4 es tule idadd "dbs een Ria pared 
j23hu92 wer Lovet wi S201 rts red eee > gta! et 
so vaur 1, ASSe weg sets “yf acd S ; a ne 
dé sod Gold 1hPS_ Wake asia ie a f ianbert a 
nLo oimunsy 4p teye sre aes aye 
hinieas of aheet ca le foie, ih 5. 


’ 
, 
> 
dew 
" 


«* 


| ecn. Gi 47a $e dite mt 
, es 
3a tywvoar eff cd coeza he 


7 Pia agit mee ned ad? i 


eee | ve Vy 


F : sed) bd $: 


=—LO2 = Barth, cr-ex 
DR. MUSTARD: (cont'd.) it up with good, solid 


middle class values and a standard educational sense of lawyers, 


administrators and even physicians, when you translate it into 

an operating thing in the system, has anybody tested how easily 

the members of the work force, particularly people who may have a 
much lower level of education, are able to use that in terms of 

an appeal process? Is there a barrier to understanding and use 
tnatewe darerpreally not©=paying attention toyjhor is that just.a’'figment 
10| of my imagination which only really is applicable in the health care 
system? 

THE WITNESS: There are two things I could draw upon. 
One, I'm aware of a study that is now being done and will not be 
done for quite awhile, but for us is being done, looking at, among 
other questions, this one - in California. 

- I think it's too early for them to share what their 
findings are. They are wrestling with what they are doing with 
the massive amount of information that they have right now, but it 


TS.OL concern tLonsome: 


Secondly, it may be heroic but going back to the 
20|; question, the issue that I exchanged with Ms. Jolley before, I 
would be willing...what would be heroic would be to suggest maybe 
the same people who aren't filing claims have characteristics of 
those people who are likely not to appeal, and there are certain 
characteristics of people who are likely not to seek compensation 
benefits, that one can generalize about, that may be very close 
25| to those who are either passive or ready to accept, or intimidated 
or frightened, uninformed enough, whatever, to not make use of 
LhaweOcherm rignit,. the right to appeal. 

One of the things that comes through, I think, 
pretty clearly in that study that we have talked about was that 
elderly people, especially elderly widows, are much, much less 


30 
likely to go after compensation, even though they have every right 
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THE WITNESS: (cont'd.) to do so, as much as a much 
younger... 

DR. DUPRE? Thnaseasy ine the Selikoff study? 

THE WITNESS: Well, it's my study with the Selikoff 
data. 

DRGs DUPRE S™ Rights Okay. 

THE WITNESS: Yes. That older people have a 
Clearly disproportionate tendency to not make use of their legal 
rights, compared to younger people. 

DR. MUSTARD: Do you have the educational level in 
that data base as well? 

THE WITNESS: Noy No; we don’t Nave’ it.-*We: would 
have liked to, but we don't have it. 

DRE DUPRE» Mr. Edwards. 

MR. EDWARDS: I have no questions, thank you, 
Mire. Chairman . 

DR. DUPRE s= *Goung to. the? bottom ofthe: batting order... 

MR. LASKIN: The bottom of the batting order - relegated 
to the basement like some baseball teams I know. 


I just have a few questions, Professor Barth. 
CROSS-EXAMINATION BY MR. LASKIN 


Q. Can we turn to one issue which I don't think we 
have talked about today, and that's rehabilitation? Can I ask you, 
first of all, do you accept that rehabilitation programs are a 
worthwhile objective of a compensation agency? 

A. There are different forms of rehabilitation, but 
whichever one you would choose to discuss I would say would be a 
worthwhile activity, a desirable activity for a compensation agency 
to be involved in. 

DGS ete Lia OU experience 11s itlan activity 


that's fairly common or uncommon to compensation agencies? 
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A. There's a very, very, I think, very clear answer 
to that. Every compensation agency that I've ever heard of, much 


less visited, had some familiarity with, had some exposure to - 


everyone of them gives a great deal of lip service to the notion 
of rehabilitation, and virtually none of them do anything about it. 
Now, Ontario is held up around the world as a model 
jurisdiction in the area of rehabilitation. I'm not equipped to 


comment on whether that is justified in an absolute sense, but I can't 


10 


quarrel with it being justified on a relative basis. 


The rehabilitation area, as it overlaps with workers' 


compensation, the rehabilitation services provided to injured workers, 
certainly in the U.S. and in other countries as well, although there 
are some that are pretty good now, in the U.S. especially are 
unbelievably poor, unbelievably poor. 

2 One of the reasons it's so unbelievable is that it's 
not for lack of resources that are occasionally put into it. It's 
just bad co-ordination, federal-versus-state problems. 

But the answer to your question is yes, I certainly 
endorse the idea and my understanding is the general sense of people 
20| in the compensation community is that Ontario is close to being at 
the forefront. 

QO. Can you elaborate on that? What nas given rise 
to that feeling in the compensation community? 

A. I think there are probably a number of things 
that have been important. The one that comes mostly to my mind is 
25) that there are not Manve JUD SOICLIONS»=" British Columbias would 

be an exception - there are not many jurisdictions where the 
compensation agency soperates ats Own hospital, sand I-think, that 
probably gives this WCB an important leg up, because you have 

the worker in a setting and time where there is an opportunity to 
think about rehabilitation. Most other agencies don't have such 


30 
pect CilLicye eiInere 1S nO. Such. facility. 
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- 105 - Barth, cr-ex 
Ap ieOnts as) via thinke that parte of. the: credit. that 
the province has received, or the Board historically has received, 
is attributable to that facility. 


I don't mean to either not credit some other parts 
Of the agency or put it all there, but that's the one that comes 
CO, mind . 

Onn ote SUppOSe in the- terms. that.we deal with 
asbestos or industrial diseases specifically, and apart from the 
10} ordinary general rehabilitation schemes and programs within the 

WCB, there is also the so-called special schemes which, and special 
programs, which you addressed in your report, indeed, and can I 
leave aside the general program for a minute and come to the special 
program, and particularly the program at Johns-Manville, and I 
certainly read your comments in your report and I suppose what I'm 
ce looking for is what lessons should one take away from that kind of 
special program? You know, if you could go back and put yourself 
back in time in 1976, you know, with the knowledge of hindsight 

and your experience and judgement, you know, would you rewrite the 
program? What might you do differently or would you not even embark 
2909; On that kind of special program? 

A. Well, we certainly have the benefit of hindsight. 
One of the elements of hindsight that we may or may not have is 

the perception that the Elliott Lake program was successful, and 

it seems to me that what I should have done and did not do was to 
Jeéarn more about why that perception exists, that Elliott Lake 

25 WOLKGO, ands pernapsSswidteas ut that, was, done at. Flliott. Take that 
was not done in the SRAP...which was not the Manville program, 
although it worked out to be the Manville program. It didn't 
start as just the Manville program. 

I think that's number one. Number two, I think it 
WaseplLODably started too hastily, Something had to get off. the 


ground, had to because there had to be some sign of movement, and 


30 
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A. (cont'd.) the parties, the Board didn't have its 
act entirely in line and there was just terrible relations that 
developed between J-M and the Board...between the union and the Board. 
The recollection of some of J-M's management isn't 
altogether positive either. Their view of the program, at least in 
the one instance of the individual at J-M that I spoke to, was not 
positive either about the outcome of this program, so I would say 
that the goals ought to be worked out clearly well in advance, 
perhaps a little more time invested in precisely what is it that 
we are trying to accomplish and how. There were some changes in 
the program that were made, maybe out of necessity but maybe, in 
the light of that, we can now think that through again. 
I haven't answered your question very directly, but 
I may have earlier by suggesting that maybe what ought to be done is 
EueaLesomebpody ought toslook.in«a-little.more detail at the Elliott 
Lake program, which is thought of as a success, and then maybe hold 
CDatLsupeagainst my clearly short, very short, description of the 
SRAP — look at that in a little more detail and then try to answer 
your question. 
OMe uates Tair: 
DR. UFFEN: Would you like to suggest what you 
might think is the best way to go about it? I can think of three 
right off...[ mean, ask the WCB to:do it internally, or as you 
Suggested here they might commission an expert, or thirdly, it might 
be done in a wider context to-give it perspective. 
THE WITNESS: Well, I think any one of the three 
could possibly come up with very similar kinds of findings, or a 
Similar-looking report, but having been asked I would have to 
express a very clear preference for the third one, on the grounds 
that even if I know that the report would look the same regardless 
which of the three routes you chose, selected, the reception by the 


public and by the interested parties I think could be expected to 
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THE WITNESS: (cont'd.) be better to a report that 
wasn't commissioned inhouse - where it's done inhouse or commissioned 
by the WCB - which is not to impugn....far from it...not to impugn 
the integrity of the WCB, but to suggest that those people who 
would read the report may unjustifiably suspect it no matter what 
it says. Why run that risk when the third possibility could be 
available? 

DR Uren 2. eeDO yOu Giinks Clits. Commission could or 
should undertake to do itself? Or would it be something that would 
take too long a period? 

THE WITNESS: Well, since I'm certain I would not 
be the one to do it, I think it could be done quickly and cheaply. 

I think it could be done rather quickly. 

I don't know...have a good idea of what the time 
seneauleris that is left for your Commission, but:.. 

DR. UFFEN: Perhaps we could tie down what you mean 
Byecuickivy,. just a little closer. Do you mean three or four months? 
Do you mean... 

THEaWLi boo: sl would toink “so. 

DR. UPEEN: “...three or four weeks? 

THE WLINESs: Well, 1t*depends. ““If”“you take, for 
example, an academic, an individual who is employed as an academic, 
given that you are about to enter the... 

DReeUPEEN: “Lt could Cake three years. 

THE WITNESS: I have to object there. 

Well, you are getting into the academic season and 
sothat's going to, say, if you could wait between now and December, 
and Dr. Uffen it also depends whether the individual starts with a 

working knowledge of any of this, or the background of the Commission, 
Olestantssentirely from ‘scratch. 
But I think it's manageable, certainly before the end 


Of the calendar year, and it would be my guess, if I were handed 
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THE WITNESS: (cont'd.) an assignment of this sort. 
MR. LASKIN: Q. In the testimony that we've had, one 


of a number of factors that was isolated as perhaps making a program 


more difficult, or at least detracting from its possible effectiveness, 
was the age distribution of the working population at Johns-Manville 
that you were trying to rehabilitate. 

TSsuppose....1., dOnt .Knoweit you have ever had any 

other experience’'in other jurisdictions with this kind of program, 

10} and if you have, I mean how feasible is it when you are talking about 
people who have some evidence of industrial disease in their mid-to- 
late fifties, early sixties, to embark on that kind of a program? 

THE WLINESS: A. Well, if you are saying that we 
should expect to throw in the towel, I would be very loathe to do 

He Puce coiInk chal the costs of trying to pursue this may be-high, 
but I think the benefits from some successes can overshadow those 
COSCS. 

There is no question...I think I pointed out in the 
report some of the handicaps in trying to rehabilitate some of the 
Manville people, and their age, their education are important 

20| factors. And as Dr. Mustard pointed out, there are certain 
attitudinal problems. Once you say you have sufficient asbestos 
disease to warrant participating in this program, what does it do 
to their attitude towards starting off on a new career, for example, 
SImcaningetraining, Or going tO a community college; as I think at 
least one of the trainees I know was urged to attend community or 
SleTocal two-year school, junior college...someone in their mid-fifties, 
eee ke 1 Gawas. 

SOuprty senoc. tne ecasilest. thing in the world, but 

I think mid-fifties aren't all that old and one should be prepared 
CO...well, I'm not speaking from experience now, but... 


30 QD eeeCaAimieetlic tacit o wonocher topic, .and Just want 


to pursue just very briefly a couple of issues which my colleagues 
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QO; {cont'd.) raised, and I just want to make sure I 


understand the extent to which the written statements and directives 
from the Board actually accord with the practice of the Board, at 
least so far as you have been able to discern it from the files you 
have looked at, and can I just come back to the burden of proof 
issue and I won't pursue it too greatly, but I think in answer to 
the Chairman you essentially said from your review of the files, 
certainly on the exposure question, if it was a difficult question 
the Board tended to do what it could for the worker. 

Ao Yes. 

Q. What about the benefit of the doubt insofar as 


medical questions are concerned, which I suppose concerns me to 


10 


some extent in light of the testimony I have heard. I mean, it's 
One thing...we have heard some evidence that the principle may not 
Ay even be communicated to some of the medical people that are making 
decisions, but leaving that problem aside, is there a problem that 
the principle is there but it's an empty principle - it's all very 
well to say it, but is it in fact being applied by the medical 
people? 

20 A. Well, I have to confess that I'm aware that 
Dr. Gray was here anditestified and said that he was unaware that 
this was a Board policy, and so I don't start with a completely 
Clean slate on that. I'm aware that he indicated that. 

I would simply say that I'm not surprised either 
that he was...I mean, in light of what I have learned that as a 
25] member of the ACOCD that he was never given explicit understanding 
that this was a Board practice or policy, nor, in reading those 
files, am I surprised that he was unaware of it. I didn't see... 
which is not to say the Board, the ACOCD or the medical services 
division were tight-fisted or harsh, but I didn't either see that 
that principle was broadly applied. 


30 
bieiorced tOssay;,, © think’ 1 did. see some of it in 
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Dee CONLE.y “Dr aCeiCelby,)sav eclaims adjudicators: 
to the extent that they could, and by other arms of the WCB, but I 
didn't see...I was not overwhelmed with the provision of the benefit 
of the doubt in the case of the medical side. 

Q. The medical side. Fair enough. 

Let me turn to the second issue, and that's smoking. 
Now, everything we have heard and everything we have read from the 
in guidelines tells us that smoking is not considered a factor in 
compensating for asbestos-related diseases, and my question to you 

is, you have looked at a number of files, does the statement accord 
with the reality? 

A. First, at least one of the guidelines, a nonasbestos 
guideline, one of the lung cancer guidelines originally did sort out 

15| Cigarette smoking and noncigarette smoking as a criterion in the 
guidelines, so that the Board is not without any history of concern 
about cigarette smoking. But this doesn‘*t appear in the asbestos 
guidelines. 

To answer your question specifically, and then 
generally, specificas are, yes. In the correspondence from the 

ri DEnSOnee@nseLNesACOCD to Drm.) Dyer. or, Dr. Stewart, .which, describes 

the individual's. condition, there...I won't say often...there 
frequently is some reference to the smoking habits, present or absent, 
of the worker that has been examined. 

Now, that's all I can say with certainty. I have 

95, Seen BidtemelatL Sein writing... .That does.go. in, correspondence; 

The guestion that I can't answer is, even if there 

is no guideline, even if there is nothing explicit, even if the 

Board would say 'we don't care', when you are dealing, say, with a 
group like the ACOCD it's hard for me to believe that when they have 
examined a person who has a record of long-term substantial cigarette 
30) smoking that that may not, unconsciously at least, enter into their 


Ghinking. 
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A. (cont'd.) The alternative would be to say here is 

a physician who gives a pretty full examination of a worker and doesn't 
ask the question ‘are you a smoker'. 

Percouddn'=t imagine, in the case where you were 
evaluating a chest disorder that you don't ask the question. On 

the other hand, if you do ask it and you know the answer, I would 

guess that it would, for some people at least, unconsciously or 

. otherwise, affect their judgement. 

Q. Thanks on that, and let me turn to another one. 
That gets back to the guidelines again and I won't pursue this 
distinction between the schedule and the guidelines, but let's 
just take the asbestos guideline, and what we seem to have on the 
one extreme is a guideline - and I'm talking about mesothelioma - 
15| that really nobody pays any attention to, and I suppose one may 
query what's the value of having the guideline for mesothelioma 


because the practical matter is that it's not adhered to in practice. 
I'll leave that side for the moment. The other 
guideline, the one that really concerns me is the lung cancer 
guideline, and I suppose my concern is, I'm going to ask you in 

20/ terms of the files you looked at, is whether the catchall provision, 
Enewprovasion that says if you don't fall within the guidelines, 
each individual case should be judged on its merits, whether 

indeed that is also an empty statement or whether that principle 

is really effectively adhered to. I suppose the concern that I 

25 ask you about is, as our Chairman has used the phrase, eligibility 
Cywterra, abut. ws the clung cancer ‘quideline Wiust that? I mean, 1f 

you meet the guideline, you get compensation; if you don't meet 

the guideline, the practical tendency of the people judging the 

Sacudt Lome smcomsay sorry ,no scompensation.. 

Mae lawoulldmsawichatsyom areerrohe onthe “mesothelioma. 
30; Indeed, I'm not certain there is a need for the guideline anymore. 


Certainly if there is to be a mesothelioma guideline, it needs to 
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A. (cont'd.) be revised because pie PT eam té lab Mek 
anything at the present time. 

In terms of the lung cancer guideline, I see that 
as playing a different role. It does screen...I view it as 
screening in individuals, making them eligible, if you will, but 
not regularly serving to make some ineligible. 

So in answer to your guestion, I don't think the 
catchall is just windowdressing. I think if I were unfortunate enough 
to have to depend upon this as a former asbestos worker, I damn well 
would hope that I could meet the guidelines, because it would provide 
me with almost certainty. 

If I didn't meet the guidelines, knowing what I know, 
having seen the several files that I looked at, I would not say all 
Ropomiscml Os...) tl) tnink there is a chance, and in fact I think you 
may have even seen some numbers, some proportions, and those 
demonstrate to some extent the willingness the Board has to look at 
each case-on its own merits where they don't meet the guidelines. 

So I see it as the guidelines do matter, they kind 
of assure compensation if you meet them. If you don't, it's a lot 
tougher but it doesn't mean that it's an absolute bar to compensation, 
MOL. avin, 

Q. I take it you make the same judgement with respect 
to GI cancer and laryngeal cancer? 

A, Yes, I do. 

Q. Fair enough. Just a last question on this 
area, and that gets to the question of impairment versus disability 
and so on, and accepting that the Board's approach as mandated by 
BLalLutecmicetOmlOok at impairment, and you indicated that there have 
been occasions in other areas where, notwithstanding that, some 
disability criteria have been applied to determine benefits... 

A. You mean in the comments I made earlier... 


OF Yes. 
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pe --.-or the reference in the text to dermatitis? 
Q. To dermatitis. 
5 A. Okay. 


Q. Can I ask you in the asbestos field, having looked 
at a number of files, I wasn't clear from the report, did you find 
any evidence on any of the asbestos files themselves that any of 

the medical people, for example, were bringing into play factors 


which might properly be characterized as going to the issue of 


10| disability as opposed to impairment? 


A. I think on occasion references could be found 
in, again, correspondence from the chair of that individual's 
committees, say the physician, back to the Board through Dr. 
Stewart typically, that were sometimes somewhat suggestive of 

3 socioeconomic factors, but if forced to make a more sweeping 
statement, impairment knocks out disability most of the time. 

A large percentage of the time it is strictly impairment, but you 
can find references to what I would regard as some other issues 
that again, consciously or unconsciously, can affect how you 

value the extent of impairment or disability. 

20 Q. Okay. One other issue, and it's a large issue 
Mime t sIntend tO DuULSue Lt ina Lote or detail, “buts Let me, ask 
you a general question about it, and that's Professor Weiler's 
White Paper, because...which I think came out, certainly the 

White Paper, I think, came out after your report, although the 
Green Book may have preceded your report, and I know there is 

Ae nothing in your report on Professor Weiler's work. 


Can I ask you first of all whether you have had 


an opportunity to review any of it? 

A. Well, I have read the Green Book and read the 
White Paper, and you are right, there is no reference at all to 
either in my report. 


30 
wee cokay. “Having saiq that ,;*can yous leavevus with any 
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Oo (cone a.) general comments as to whether, from 


your perspective and from the perspective of looking at asbestos, 
whether you endorse his proposals? 

A. As you have no doubt found in the last few hours, 
I tend to be somewhat cautious - qualifying most statements 

because I feel awkward about being so unabashedly supportive of 
Professor Weiler. Let's say this, there are twenty-one issues 
identified as issues for change in the White Paper, and scanning 

39 them this morning I would say I am very enthusiastic about 
approximately twenty and a half of them. 

Die Nalt@unatgigcanity ib iselargely sa mattersof 
disinterest on my part. I'm not persuaded, but I'm not opposed. 
But I think it would be an excellent step. 

15 DR. DUPRE: Could you share with us what that half is? 
THE WITNESS: I wondered who was going to ask me 
Ghat. 

‘ Thasswasmagmatter)that;yous. sthisois acmatter. well, 
this is a matter of the notion of the corporate board, an outside 
board of directors versus the corporate board itself. I don't 

20; have a good enough feeling based on the limited exposure that I 
had to the WCB of howimportant it is to move in that Otreccion,; or 
how much of an obvious improvement that would be. 

Again Gis NOt thathitm opposedmtotites. Iijust 
jetmem eel eitisycompelling, The-other ‘twenty -Lothink are:..I like, 
I endorse them. 

- ME. EASKINs20¥ \VOne of whach,=—1 takernt, would 
include the medical review panels? 

THE WITNESS: A. Unquestionably. 

Q. If we take the medical review panels... 

A. Especially as applied by someone like Professor 


30/ Eissen. 
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Q. (cont'd.) of work you have done in the compensation 
field, have had a particular interest and have looked at medical 
review panels. At least I gathered that was one of the things you 
were asked to do by the department of labour. 

A. Yes. 

Q. Do you have any special, specific advice to us 

as to the use of medical review panels in asbestos cases? I mean, 
Should we be careful about the way they are designed, the way they 

10; are formed? . 

Fry AC Oca bep ian @ Retrge 

Q. Do you see any particular problems in using them 
in asbestos cases? 

Ae Le cannot. NOtC-distinct. £rom say Silicosis, 
rearing» loss, psychological disorders or back injuries. I cannot 
ae Chankeof anything different. 

Om Ones last Guestion and at's this: 1 know -we 

have had some discussion about the various critiques of your report 
that have been submitted to the Commission. One of the last to 

come in was the critique from the Board itself. I don't know whether 
you have had an opportunity to look at that critique, have you? 

HGS i GeVe ty HES Ve ale by. 


Q. I'm not asking you to go through it page by page, 


20 


but I certainly invite you, if you have any comments on that document 
generally OF any particular, specific issues that you would like to 
address, then by all means do so, Professor Barth. 

25 A. Well, thank you. I guess my general reaction is 
one of disappointment in that it appears that the document was 
prepared by someone who either read my report quickly or superficially 
or for some reason was unable to understand it, but I found that 

there were...it was replete with some factual errors and that a 

number of instances where there is no obvious disagreement with me... 


30 
that is by me, with what is asserted in the paper, the paper 
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A. (cont'd.) suggests that somehow I have said 
something otherwise, so part of my objection to objections as 
statedhere is that I didn't disagree with what they said in the 
first place. I didn't say what they suggest I have said, and I'm 
in the awkward position of disagreeing because I agree with them. 
But on other matters I disagree with what they 

Say because they are factually wrong, and I'm simply surprised, 

10| = think I have to say, because I think the report was available 
LOmthnem tor some. time and this.one is dated August 6th, so I'm 
perplexed that this is just a product of speed, of some urgency to 
get this to your Commission. 

Oeiaralraenougn., 

DR. DUPRE: Might I just ask if one of those elements 
15] of facts involves the respective estimates of how long the ACOCD 
process takes? I am mindful of what you say on page two-sixteen, 
‘from the time that a routine asbestosis claim is filed until the 
ACOCD ¥eports a finding to the Board's chest consultant, six months 
usually has elapsed’... 

THEAWLINESS :«) Yes. 

4 De wOUUPRECee .esaondetiprecallethat thescorrection 
Enateias Offered by that.critique.is'the, claim that. it's.a matter 
of thirty-four working days or roughly seven weeks. 

THE WITNESS: Yes. That's one area. 

Now, I don't remember exactly where that reference 
25| 1S made, but the language that is used, at least in one of the 
places, is artful because it doesn't refer to the same thing that 
imam eretoretrom. thestime,auclaim:is filed, is introduced to 
the Commission, to the time a decision is reached by the ACOCD and 
communicated to the chest consultant. 

I think...at least that their reference of time 


30| begins earlier, and perhaps not. Ue Ves a yapeete chit ses atic. he On yt 
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Ly = Barth, cr-ex 
THE WITNESS: (cont'd.) .want to go through a kind of 


word-for-word denial or argument...but I think their argument is 
here that it was determined that the estimated time from the time 
that the request was made by the claims memo until the advisory 
committee report was returned was thirty-four working days. 

I'm not exactly sure what it is that they are 
referring to in terms of a claims memo, whether that's when the 
chest consultant gets it in his hands initially, because there may 
10) be a period...certainly will be, can be a period from the time a 
claim begins, a number is assigned to it and the time, then, that a 
Claims adjudicator has some information on it either from an employer, 
from the worker's physician - that is, the other two forms that 

are needed, usually needed, almost always needed - information from 
the hospital and so on. 

” Dons On LS another. ..can 1 back you up 2a 
page in the Board's critique...is another area with which you take 
issue the question of referring claims to the ACOCD? 

THE WITNESS: A. Yes. 

QO. Because you make the point in your report, and 
99} I think you use the words 'there is an asymmetrical referral 
system, depending upon what the worker's family doctor may or may 
not say', and I apprehend the Board's position paper, and also 
particularly the evidence that the Board gave before us, is that 
what is really determinant in these cases is what the chest 
service has to say. Do you have any comment on that? 

25 A. Yes. The argument is really not a terribly 
Paciu igneous, Of dramatic One, Dut it»1s thatthe worker, a worker 

can raise a question. The question is, look, here I have a 

physician who says I have asbestosis, I feel sick. We send you 
Piiseinrormation and you in. turn feel obliged to pass this’ on to 

some advisory committee to double check, to determine the credibility 


30 
of my own physician. 
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- 118 - Barth, cr-ex 
A. (cont'd.) Now that will be the case, frequently 


be the case, where a physician in fact does say 'this worker has 
asbestosis...is seriously impaired, seriously disabled by asbestosis’. 
I don't quarrel with that. I want to make that very 
Procter tiifike tcewould be...) fOr one, think t woulda be 
unreasonable for the Board to simply act and provide compensation 
based on correspondence from a treating physician, personal physician. 
a Tidtelem not arguing Or quibbling that the Board should do that. 
iMesimply saying that. as a practice, and in fact as a policy of 
the Board. 

On the other hand, if the physician corresponds 
withoetie...as the piysician will, submitting the Eight S form, 
with the chest consultant or through the claims process, and says, 
‘yeah, this guy is my patient and I've looked at him and he is in 
good health'. 


15 


In that instance I think the medical services staff 
are more often than not inclined to say, ‘this physician probably 
knows what he is talking about, this physician doesn't have a sick 
patient and why the hell should we waste the time of the ACOCD'. 


ae The reasons that one wants to check on a family 


physician, personal physician, are I think...you have heard it 
before...they may be inexperienced, they may not see enough cases, 
there may be a bias...who knows what...they may be too close to 
the patient. But those same arguments can be turned around and 

95| Say, look, if the physician says this guy is in good health, maybe 
that physician is equally badly equipped to judge that his patient 
is indeed in good health, and my impression was, strong impression, 
that there was that kind of different response. 

In effect, I think that I am surprised that there 

is strong objection to that here because I thought in discussions 


30} that I had with the staff that they acknowledged that that could 
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A. (cont'd.) easily be the case. 

Maybe I shouldn't pursue that... 

5 Qa ele take sic, You would argue -for...at least in 
respect of asbestosis claims...that the medical services branch 
would in effect be a conduit pipe? 

Aa thats etignt.. 2 think I would be less...i would 
be more leery of recommending that, that every case but the most 
obviously unreasonable ones go to the ACOCD or whatever may succeed 

10) it if anything does. I would be more wary of recommending that 
if I hadn't been told that in Quebec they recommend all their cases, 
they would not do that - they don't do that, they feel no need to 
do that, and all their cases do go to their body that makes the 
determination anitially. 

Q. And that system appears to have worked well in 

. Quebec? 

A. They were surprised when I reported to them 

that vt) didn "t* operate that way hére’ in Ontario. 

QO. It seems to me, though, that there then becomes 
also asymmetrical about the Ontario system, and that is that you 

20| have this very expert body, allegedly, the ACOCD, which is going 


to pass on all your asbestosis claims, but there doesn't appear to 


pewchies same kinds of quality check and quality control on all the 
cancer cases which, certainly from the evidence we've heard, 
are assuming much more significance...at least in terms of asbestos... 


than the asbestosis cases. 


Zp Do you see that as a problem? 
A. Certainly it raises some questions, and 
whether that is asymmetry or not, I’m not sure. But it certainly 


Suggests that there is no parallel, or that the two processes 
don't work the same way. 

30 One Lierouner, hand, yousmight argue; look,©® thes majority 
of cases that come before the WCB don't go to anything like an ACOCD, 
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A. (cont'd.) so maybe what we ought to do is not 


have an ACOCD, and I certainly wouldn't do that. I would prefer, 

“if anything, more expert judgement on all these difficult 

industrial disease cases - not just the asbestosis ones. 

MR. LASKIN: I have exceeded my time limit, Professor 
Barth. I thank you very much and turn you back to the Commissioners. 
DR. DUPRE: Are there any questions, Dr. Uffen? Dr. 
Mustard? | 

. (REPORTER'S NOTE: Both commissioners nod 


negative response.) 


DR. DUPRE: Just one question, if you will indulge me, 
Professor Barth. When I turn my attention to the White Paper 
compensation scheme, and of course when I bear in mind the extent 

15} to which your own report has made me very sensitiveto the issues 

of impairment as distinct from disability, an initial reaction that 
is going through my mind at the moment is that if it were to turn 
out that the exposure draft legislation inithe White Paper became 
law in Ontario, basically the kind of process that you have so well 
* described where asbestosis is concerned would remain in place, but 
at this juncture presumably solely to determine the impairment 

part of the compensation. 

As I would see it at this juncture, the matter of 
the socioeconomic disability pension, if any, would be a matter 
that would very much involve, as distinct from the medical services 
25| division, the claims branch. 

Now, at this juncture I can, in my mind's eye, see 
a situation where guite possibly the claims branch, with of course 


this new decision-making area, would certainly have to set up shop 


Somthat ttewould,. Or Course, be able to try to cope with the 
measurement of socioeconomic disability, and I appreciate that the 


se measurement of such disability is not problem free, although I also 
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- 121 - Barth, cr-ex 
DR. DUPRE: (cont'd.) consider it feasible. 
But at this point the following consideration starts 
to bother me a little bit, and it takes the shape of the following 


proposition: that the measurement of the socioeconomic disability 
of an individual who has been told that he has a progressive disease 
may have to be sensitive to this and in this sense, perhaps, involve 
a departure from how you would measure the socioeconomic disability, 
say Of an individual who lost a hand, and it's at this point that I 
10) become puzzled because I start to ask myself the extent to which 
we may find that it is the claims branch that is trying to measure 
socioeconomic disability that has to wind up facing up to one of 
the very issues that the current ACOCD and medical side can't deal 
with, or has not seen fit to deal with - namely, that whole issue 
is of physical impairment versus attitudinal impairment. 

Do you have any words of wisdom to give me as I 
wander in and out, not too coherently, about this problem? 

THE WITNESS: I confess I'm very glad you asked the 
question, although I don't have a good answer. 

ieUAdohe te vOuUrm CONGerN, 1h Dr, Mustard Ss Concern 
20; as he expressed it this morning, is correct - that there are these 
attitudinal consequences, being so informed...this makes me sound 
too much like a social scientist and I apologize for that...which 
I am...but it says to me that it would be very desirable for 
someone - likely the Board and likely not this Commission because 
of your lifespan - to very quickly try to measure to what extent 
4 this phenomenon is real, widespread and then built that in to the 
procedures...when I say build it into their procedures, I mean to 
take that into account as they estimate it...maybe that's too 

Ppt otlcrlLOrsay,) LOOK, 1t 6 there or it Ss not there, but I heard 
you say that it is - I gather Dr. Mustard has a similar concern, and 
39| L'm not familiar with the literature that demonstrates it. Not 

to say it isn't there, I just haven't been sensitive to it, haven't 
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- 122 - Barth, cr-ex 
THE AWLINESS set cont’ a.) searched for it. 
To tne extentathat 1b°is, iteseemsnto me -that.that 


ought to be something that the Board should know of, and I suppose 
could build-in to, then, the consideration of the people on the 
Claims side who make the estimate of the value of the socioeconomic 
problems. 

That means One more study, but now in terms of 
timetables and whatever, I don't think it necessarily could be 

10} done within the lifespan of this Commission. It certainly could 
be recommended. 

DReeDUPRESs Whichsatethisepornt=brings me) to, the 
Pecespaneor Lhis Commission, counsel. Do I.take it that Professor 


Barth's appearance today exhausts the witnesses concerning whom you 


conferred with the parties on calling? 


Tit ew INE ooe ee Del leve so, Mr. Chairman, Certainly 


15 


speaking for myself. I don't propose to call any more witnesses 
at this stage, and I believe the parties can speak for themselves, 
pAtelebelieve that is, also theyextent.of the, parties’. There 
still remains the question of making final submissions, either 
Orally or in writing or in some combination thereof. 

DRaeDUPREs  Luthink, that ‘with, respect..to the filing 


of submissions, either orally or in writing, the Commission is glad 


20 


EOpleaveathat tosyou tojconfer with the parties.on. 

I take it with respect to witnesses there is no 
witness that the parties believe should be called at this time? 
= Fine. Well, that being the case, that does take 
me to our timetable, and it gives me an opportunity to divulge 


thateinespublicwinvasway that we can then respond to, or at least 


in a way where we can there report more widely through our 
newsletter. You may recall that in November of 1980, I made a 
390| Speech at our first public meeting, whose text was widely 
distributed, that promised a report from this Commission by 
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DR meUUP RE et CONntLC.S September of 1982, which is 
this month. I am now, of course, going to eat those words, as I 


perveplroperly shouid,;, in public, and if I need any excuse, I will 
Simply refer back to that same written document which I think, if 
eee Ss checked, will bear out that I held out September of 1982 ina 
context where the hearings would wind up by February of 1982, at 
the latest. 

Now, Our hearings for good and sufficient reasons, 
10/ have gone about seven months overtime. The statement that I now 
will make about the timeframe of our report is that the Commission 
Weliwexerl every effort tO See to it that the report will be ready 
seven months after the end of the hearings, which very conveniently 
would also coincide, I believe, with the end of the current 
provincial fiscal year, which makes it, if you want a date, 
Marches i, 19933. 

MISSHUOLLEY:> =) Or April Ist. 

DR. DUPRE: Then there's all the delays for the 


PiiiiatigmancmsSOnOn yy sOwMarch, 1983, is now our target date, “and 


15 


may I now please, Professor Barth, express very warm gratitude to 
20}; you, not only for your appearance here today, but of course for 
the quality of your study, which infused so many of our hearings 
and so many of our considerations with so much more body than they 
otherwise would have had. We are indeed very, very grateful to you, 
Sey 

THE WITNESS: Thank you very much. 


2° DR. DUPRE: The Commission now stands adjourned. 


THE INQUIRY ADJOURNED 


THE FOREGOING WAS PREPARED 
FROM THE TAPED RECORDINGS 
30 OF THE INQUIRY PROCEEDINGS 
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